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HEEFORE THE INDIAN CLATMS COMMISSION

UNITED STATES OF AMERICA,

THE SNAKE CR PIUTE INDIANIS OF )
THE FPORMER MALEEUR BESERVATION, )}
IN OREGON, )
. )
Petitioners, )
)
VSe ) Docket No.17
)
)
)
)

Defendant,

Mr, C,'B, McConnell, with whom
was lir, Bernard J. Long,
Attorneys for Petitioners,

Messrs, Ralph A, Barney and
Leland L, YTosb, wilh wicm was
Mr, Assistant Attorney General
A, Devitt Vanech,

Attorneys for Defendant,

DEC 2 9 1950
FINDINGS OF PiCT

The Commission makes the following findings of fact in the above
entitied case,

1, The petitioners herein are Snake or Piute Indiazns now resid-
ing in the State of Oregon who assert these claims as the descendants
of the Snake or Piute Indians who reside& on the former ifalheur Reser—
vation, The Halheur Reservation was located immedictely ncrth of
Malheur Lake, in east centrel Oregon, The claims are preseated on

behalf of all members of said group and all persons who shkall be
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considered as entitléd to participate in any judgment vhich may be
rendered,

2e Among the first treaties concluded with Indian tribes and
bands occupying the territory east of the Cascade Mountains in Oregon
was

(a) The treaty of June 9, 1855 (12 Stat, 945) with the
Walla VWalla, Cayuse and Umatilla tribes of Indians in which
they ceded a tract of land in northeast Oregon lying between
the Columbia River and Blue Mountain, including on the south
a portion of the north fork of the John Day River,

(v} On June 25, 1855 a treaty (12 Stat, 963) was also
concluded with the Confederated Tribes and Bands of HMiddle
Oregon in which they ceded an area in the north central part
of Oregon lying between the Columbia River on the north and
4o 1atitude on the south, This cession contained a qution
of the lands later included in the Malheur Reservation,
3+ Tae territory in east cenfral agd southeast Oregon lying south

and southeast of the land ceded by the Walla Walla, Cayusc and Umatilla
Tribes and the Confederated Tribes under the treaties of June 9 and
June 25, 1855, was inhabited by a number of scparate tribes or bands

of Shoshonean Indians, about whom the Government had practically no
knowledge until after 1860, The earliest historic account of contact
by white man was by the explorer Peto;_Ogden, wno visited the Harney-

Halheur Lake rcgion in central Orcgon in 1825, Ee noted in his Journal
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mceting a large nuﬁbcr of "SnakeM Indians in the arca whom he de-
scribed as a wandering tribe consisting of both "Upper® and "waér“
Snakes, the first war-like and the latter as timid, After 1848 when
the Orecgon territory was established, these Indians in eastern and
southeast Oregon were knowm and referred to generally by Govermment
officipals and others as "Snakosﬁ or "Snake or Shoshonee" Indians,
with a distinction being made between those bands in the north of
the area vho were called "Snakes and Bannocks," while those in the
southern part of the arca were classed as Northern Piutes because
of their close relationship to the Piutes of northern Nevada, These
Indians hroughout thie arca of east ceniral and southn-
east Oregon in scparate bands or groups. They did not have permanent
villages or camps but each band usually had a favorite wintering site
or sites to vhich its members returned after the hunting and gather—
ing scasons, Each band or group ranged over such territory as was
found necessary to furnish a livelihood during the hunting and gather~
ing seasons, There were no fixed boundéries between the arcas occu—~
pied and used by each of the differcnt bands and each band felt free
to use any hunting or gathering ground where food was available,

4, (a) By an act of Congress (13 Stat, 37) dated March 25,
1864, the President was authorized to conclude a treaty with the
Klamath and Modoc and Sneke Indizns in southeastern Oregon for the

purchase of the country occupied by thenm,

(b) On October 14, 186Y4, a treaty (16 Stat, 7O7) was concluded
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with the Klamath and Modoc Tribes and Yahooskin Band of Snake Indians,
whcrein they ceded to the United States an arca of land lying in the
south central part of Oregon and northern Cplifornia, The Klamath Reser~
vation was established out of the cession and located on Klamath Lake
near thc southern border of Oregon, This cession also contained a
small portion of the lands later included in the Malheur Reservation,
(c) On August 12, 1865 a treaty (1Y Stat, 683) was also concluded
with the Woll-pah~Pe Tribe of Sneke Indisns wheredby they ceded to the
United States a tract of land lying in the cast central pa.rt. of Oregon
a.nd were to move to the Klamath Reseﬁation. This cession embraced
approximately the west one-~third of the lands later included in the
‘Malheur Reservation, and also overlapped in part both the cession made
by the Confederated Tribes of Middle Oregon in the treaty of Jyne 25,
1855 and the cession by the Klamath, Modoc and Yahooskin Band of Snake
Indians in the treaty of October 1Y, 186k, |
5 (2) There werc a number of other bands or groups of Snake
or Piute Indions in southeast Orezon who were continuously hostile to
the vhite man from the time Oregon was cstablished. as a territory in
1848, This hostility continueé until in 1866 an aggressive campaign
was undertaken against them by the Army and by the latter part of
1868 the majority of them hod surrendered and werc collected in camps
ﬁear various Army posts in southeast Oregoz} under military surveillance,
They were visited in the fa2ll of 1868 by J, We Buntington, Superintendent

P

of Indian Affeairs in Oregon, vho had mado the trip to personzlly ascertain
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their condition and tzke measures as he could to insure pdrce. After
visiting the various cemps, Huntingbor held a final council wi i~ the
chiefs and headmen of thesc Indiaons at a2 camp near Fort Harney ontd

- negotiated a treaty vwhich was signéd by funtington and by the chiefs'
end headmen of the various bands on the pait of the "Snake or Shoshone
Indians," which treaty reads as followsyg

Treaty made this tenth day of Dec, 4. D. 1868 at
Fort Harncy Oregon between the United Stotrs represented
by J, We Po Huntington, Supt, Indion Affairs erd the
Snake or Shoshone Indisns represcnted by We—yoa~we-wa,
Gsha~nee, E-he—-gant, Po-nce, Chow-wat-na~nece, O.w-its,
and Tash-c~-go, Chiefs and Head men,

Article 1 —~ Hostilities heretofore existing between
the vhites and the Indisns parties to this treaty cease
from this date, No penaities or punishment to be in—
flicted for acts done by cither party during the wer,

Article 2 ~ The Snake Indians acknowledge the
dominion of the United Sgates and agree henceforth to
submit to its authority and obey such Laws os may be
enacted for their government and guidance,

Article 3 « It is mutually agreed that vhen any
crime depredation or offense is committed Dy an Indian
of the Sneoke Tribe he shall be delivered up to be
punished acccording to law, and likeliise vhen any crime
or injury is perpetrated by any vhite man upon the
Indians aforesaid the punishment shall be inflicted
according to the Lews of the United States and the
State of Orcgon,

Lrticle I - The Snake Indicns agrec that they will
reside upon such reservation as may be hercafter allotted
to them zand that they will obey the suthorities lowfully
placed over them, And the United Statcs heredy guaron—
tecs protection to such Indiens in person and in property
while upon such Rgservetion,

article 5 « Futurc provisions will be padsby the
governnent of the United Stotes for the permancnt locotion
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of the Snake Indians and for their'education, goverrment ,
food and clothing and for allotment of lands in severalty
to them when their advancement warrants it,

Article 6 ~ Complaints may be made by the Chiefs or
Head men of any offense committed by whites to the agent
in charge of the Tribe or to any other officer of the
United States in the vicinity and in case wrong has been
done or crime committed redress is guarantecd,

Article 7 -~ This treaty is only preliminary to a
more complete treaty to be made hereafter under the

direction and authority of the Government of the United
States,

Done at Fort Earney Day and Year above written by
the parties whose names sppear hereto and in the presence
of the Subscribing Witnesses,

Jo Wo Po HUETINGTON (L 8)

WE-YCU-WE-VA X (L s)
GSIA-NEE X (L s
E-E2-~GANT X (L 8)
PO-IED X (L 8)
. CHOW-VAT-¥ 3 NER X (L s)
OW-I7S X (L 8)
TASE-E-~GO X (L 8)

Witnesses:
Ve R, PARNELL
. 1lst Lt, 1st Cavalry PVT Maj U.S.As
Army Camp Earney Oregon
W. ¥, Rice
2nd Lieut 234 Inft Bat Capt U, SoA.

(b) The foregoing treaty was not presented to the Senate for
ratification and was not ratified, So far as thc record shows, no
treaty or agrcement has ever becn consumated by and betwcen the United
Statcs and the Indians vho signed the unratified treaty on December 10,
1868,

6., In November, 1869, A. B, Meacham, Superintendent of Indian

Affairs in Oregon and Colonel Elmer Otis of the United States Army

RSN
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held a council mceting covering scveral days with the Snake or Piute
Chiefs We-ah~we-wah, E~¢-gan, Pon-cec, Ow-itg~e, O-che~ho, Chock-tote
and Teh-ah-ne for the purpose of requesting them to move to the
Xlamath Reservation to reside, but 211 of them except O-che-ho and
Chock-~tote declined to move,

7. On March 8, 1871 Superintendent Meachem, in a letter to éhc
Commissioner of Indian Affairs, rccommended

. that the President withdraw for eighteen months all
that portion of the country in the State of Oregon situ-
ated between the forty-second and forty-fourth parallels
of latitude, and from 117 degrees to 120 degrees of longi--
tude, excepting so much as may have been or may be granted
for military or wogen road purpsscs, wilh a view of scloole
ing an Indian rescorvation, on which to consolidate Indians
east of the Cascade Mountains in said State, excepting
those who may select lands in severalty from the reser-
vation or reservations on which they are now located, and
the President instruct me to proceed at the ecarliest
practical time to select such reservation,

This recommendation 6f Meachami's was approved by the Acting Commissioner
of Indian Affairs on March 10, 1871 and by the Secrctary of the Ipterior
on March 14, 1871, and the withdrawal of the lands as recommended was
directed by Executive order dated March 14, 1871,

g, (2) On September U, 1872 thc Commissioner of Indian Affairs
wrote the following letter to the Sccerctary of the Interior:

Sirs I have the honor to inclose hercwith a report,
dated the 22nd ultimo (and accompanying map), received
from T, B, Cdencal, Esg., surerintendent Indian affairs
for Oregon, reciting thc action teoken by him relative to
the establishment of a proposed reservation on the head-
waters of Malhecur River, in that State, for the Sncke or
Piutec Indians, under instructions coxntained in letter to
him from this office, dated the 6th of July lact,
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Suporintendent Odencal defincs the boundaries of
the tract of country selected by him for the proposed
reservation as followsg

'Beginning a2t the mouth of the North Fork of the
Malheur River; thence up said North Fork, including the
waters thercof, to Castle Rock: thence in a northwestor-
ly direction to Strawberry Butte; thence to Soda Spring,
on the Canyon City end Cemp Earney Road; thence domm
Silvies River to Melheur Lake; thence ecast to the South
Fork of the Malhcur River; thence down said South Fork,
including the waters thereof, to the place of beginning
(to be known as Malheur Rescrvation), including all lands
within said boundarics, excepting so much thercof as may
have boen gronted for military or wogon-road purposcs,!

I respectfully rccommend that the tract of country
embraced within the foregoing limits be sct apart and
reserved as gn Indien reservation, and that the President
be requested to issue an Executive order accordingly.

It is also requestéd that the paﬁcrs inclosed be

Very respcctfully, your obedient servant,
F, A, Walker,
Commissioner,

The Secretary of the Interior,

(b) The Acting Secretery of the Interior forwarded the Come
missioner's letter to the President on September 12, 1872, stating -
that he approved the recommendation of the Commissioner and recom— )
mended thet the President direct the same to be corried into effect,
The Executive oidc: was signed by the President on September 12, 1872,

and is aos follows:

Let the lends which are fully described in the
accenpanying letter of the Commissioner of Indicn Affairs
be sct zpart os a reservetion for the Snoke or Piude Indians,
a2s rccommended in the letter of the Secrctary of thz Interior
of this date,

Us Se Gront
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(¢} On Moy 15, 1875, en z2dditional arem wes ndded to the Malheur
Rcsc:vation by Exccutive order, The order is as follows}

It is hereby ordered thot the troet of country in
Orcgon embrrced within the following desceribed boundorics,
viz: Commencing at a point on the Malheur River vherec the
ronge line betwecen ronges 39 and 4O east of the Tillamette
Meridian intcrsects the seme; thence north, on scid ronge
line, to o point due cast of Sirawberry Butte; thence west
Yo Strawberry 3utte:; thence southeostwardly to Castle Rocks
thence to the west bend of the North Fork of the Mplheur
River:; thence dovm and with the said west bank to the
Malhour Rivers thence along ard with the Malhcour River
to the place of beginning, be, and the samc heredy is,
wvithdrawm from scle or settlement, except such lends within
said boundaries as have passed or may pass to The Dalles
Military Road Compeny, under nct of Congress epproved
February 27, 1867 (vol, 14, p, 1409), ond to the Willamctte

Volley ond C.ogeonde Mountoin Militors Bond Compony, under
act of Congress gpproved July 5, 1866 (vol, 14, p. 89),
and the same set epart os on addition to the Molhcur Indian
Reserveation set cpart by Executive order of September 12,
872,

U, S, Grant,

9, By Exccutive order dated Januory 28, 1870 most of the land
added to the #alhour Reservetion area by the Egxecutive order of May 15,

1875, supra, was restorcd to public domain and the Molheur Reservation

area was redefined, The order is as follows:

It is hereby ordered thot the troet of country in
Oregon lying within the following described bounderics,
viz: Begirning at a2 point on the right bank of the Maolheur
River vhere the ronze line between ranges 38 and 39 cost .
of the Willemette neridien interscets tie seme: thence
north on said renge line to o point due east of the summit
of Castle Rock: tnencc due west to {Yhe summit of Castle
Roclk; thence in a northwesterly dircetion to Strowverry
Butte; thonce to Soda Spring, on the Cenycn City and Comp
Eorney Rood; thence dowm Silvics Creck to lanlheur Loke;
thence due enst to the right bonr of the Scuth Fork of



1 Ind. Cl. Comm. 422 : 431

- 10 -

South Fork to the Malheur River; thence down the right

bank of the Malheur River to the place of beginning,

oxcept such leands within these limits as have passed

or may pass to The Dalles militery roed on the north,

and the Villemette Valley ond Cascade Mountain military

road on the south, be, and the some is hereby, withdrawn

from sple ond set apert for the use and occupancy of the

Piute ond Sneke Indians, to be lmowm as the Malhour

Indisn Reservation; and that portion of country sect

apart by Executive order of Moy 15, 1875, not cmbraced

in the limits of the above described trcet of country

is hercby restored to the public domein,

Ue S, Gront,

10, (a) In the fzll of 1873 voarious roving bands of Indians in
southecstern Oregon zond cdjacent areas in Nevada ond Idoho were col-
lected Dy the defendont ond placed on the Malheur Reservation,

(v) By 1875 there were over 700 Indinns residing on the Malheur
Reservation, They were classificd as Piutes, Bonnocks ond Snake Indians,

(¢) 1In July, 1877 there were 759 Indians on the rescrvation, 204

- of vhom were classificd by the officizls in chorge as Snokes under
Chief Egan, The rest were classificd as Piutes, which included the
followers of Chief Wo-ow-we-wa, and listed the Piutes as 150 under
Chief 0Oits, 288 undcr Chief Tanwahta, ond 1Yl under Chief Winnemucca,

(d) In Februory, 1878 &7 Shoshone Indisns werc added to the
Malheur Agency, making o total number of &U6 Indieons on the Molheur
at that tine,

11, (e) Upon thc outbreck of the Beanock Var in June, 1878, all

the Indions then belonzing at the Malheur Agency left the reservation,

and the majority of them joined the Bannocks in the hostilities ond

e e £ A
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depredations ocgainst the vhite settlers and the militery,

(b) In the winter of 1878-79, following the end of thc Bannock
War, the hostile Mcolheur Indians, consisting of the bands of Chiefs
. Oits, Egon ond Tawv-wa~doh, togethcr;wﬁth Leggins! band of Piutes who
had not taken part in the war,\were removed with their families to
the Yekima Reservation in Vashington for permonent sottlemont.‘

12, (2) In Jenusry, 1880 a delegation of Piutes henaded by Chief
Vinnemueca visited Woshington, D. C, and obtained'pcrmission from the
Secretary-of the Interior for the return to the Malhcur Reservation of
2ll the Piutes who hed formerly lived there, On Junc 25,.1880 the '
Acting Commissioner of Indien Affairs resciﬁded the pe£ﬁission for
tﬁe return of those Piutes at the Yokime Reservation because of ro-
ports that if they attempted to march across the country from Yekinma
to the Malhéur Reservation it would be attended with great risk of
life on the way, due to the hostile feeling tovﬁrds then for their
pert in the Bannock Ver, This action by the Commissionor did not
effcet the pemission to move on the Melheur Reservation greonted to
those Piutes thot were living necor the Molheur,

| (b) The Maiheur Lgency weos re-opened by the Indian Service in
the latter part of 1878, and repected efforts were mede gy the de-
fondentts pgents to resettle the Malhour Reservation with Indians in
the arco who had formerly rcs;dcd on the ialheur, but they were unsuc—

cessful so the Malheour Reservation wes never agein occupicd by Indions
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after June, 1878,

(c¢) . On December 23, 1850, uponlthe.r¢commcndation of the Com~
missioner of Indien Affairs that the reservation was no longer needed
for purposcs of Indion occupation, the lfalheur hgency woes discontinued
by the dircection of the President, |

13, By Exccutive order of September 13, 1832, the greater portion
of the Malheur Rescrvation wos restored to the public domain, By Ex-
ccutive order of Mpy 21, 1883 the romainder of the Malheur Reservation,
except a tract of 320 ccres, was also restored to the public domain,
and by Executive order of Morch 2, 1839 this renaining 320 aere tfact'

‘ was olso restored to the public domein, This was done without the
consent of the Snake or Piute Indions ond without paynent to then of
any conpensation thercfor,

14, (a) The former Malhour Reservation Indions taken to the
Yokina Rescrvation begon stealing awey from the Yokima soon ofter
their orrival, end by the foll of 1883 211 of them, with the exception
of the "Paddy Cop" and "0itz" bonds, had either escoped or been per-
nitted to 1cavc; The largest group of 300 left in the summer of 1883
and hceded towards Nevada,

(?) In Juno, 1884 Poddy Cop!s band of about 50 Piutcs removed to
the Duck Valley Rescrveotion located in Idaho and Nevada, where, by Ex—
ecutive order doted oy 4, 1885, the Prosident of the United Siates
withdrew fron sale and settlenmcnt znd sct aport three towncships 28 an

addition to the Duck Velley Reservation "for the usc ond cecuponcy of

e e T m ik
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Poddy Cap's band of Piutes and such other Indiens os the Sceretory of
the Interior noy sce fit to settle thereon,' In 1887 there were 115
Piutes on the Duck Velley Rescrvation,

(¢) In iugust, 188L Oitz's band of about 70 left the Yokina
Reservation and settled on the Vorn Springs Rescrvotion in Oregone

(&) The former Maolheur Reservation Indicns vho werc not takén to
Yokina, so far as the record shows, were last reported in 1880 in the
vicinity of Conp Bidwell in California and Comp lcDernit ond the towmn
of Winnernuceca in Kevede,

15, (a) In 1940 there were 256 Piutes located at Burns, Oregon
under the Unatilla Indian Agency; 59 Piutes at the Vnorm Springs Reser-
vation in Oregon: and 518 Piutes on the Duck Velley Reservotion under
the Wgstern Shoshone Agency in Nevada, The recoré dées not disclose
whether these Piute Indions were former residents of the Malheur Reser-
votion,

(b) The statistical reports of the Commissioner of Indion Affeairs
for 1945 show that Indicns classified ;s Paiutes were residing on
Indian reservations in the States of Californiz, Idsho, Nevada, Utch
and Oregon,

16, It hos not been cstzblished by the evidence that ony tribe?
bond or group of Snnke or Piute Indions had exclusively occupied, held
and used from tine inmenoricl any part of the londs embroaced and de-
scribed in the Exccutive order of the President of the United States,

dated Jenuary 28, 1876, ond which are herctofore, in finding No, 9,
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sPecifiqaily described ond set forth,

17, 1In issuing the Eyecutive orders of Septenmber 12, 1872,
Yoy 15, 1875, ond Jonuary 28, 1876, cstablishing, enlarging, dininish-
ing and redefining the Malheur Reservation in Oregon, the United States
did not recognize, nor did it intend to recognize or acknowledge the
exclusive use and occupency, right or title of any tribe, band or
group of Snake or Piute Indions in the rescrvatioﬁ londs described
in the aforesaid Executive ordefs.

18, There are no facts or circunstances shown by thé cvidenco
in this case theot will justify this Commission in finding that, on
the basis of fair ond honorable dealings, the petitioners are entitled
to recover on their cloins set forth in Count II of the cnended petition
for the volue of the forner Malheur Reserveotlon lands, or danages for
noncomplicnce with the unratified treaty of December 10, 1868 by thé

United S¢ates,

Decenmber 29, 1950,





