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THE EASTTRY (EMIGEST) ) 
CHXROEZZ INDI;XS, on the  1 
r e l a t i o n  of Jesse E, Zilan, 1 
Jaries Pickup, e t  al. ,  1 

1 
P l a i n t i f f s ,  1 

1 
VS. 1 

i 
!FIB UNITED STATSS OF Alu'.1ERIt2A, 1 

Defendent. i 

Appear m c  e -, : 

J u l e s  E, Siga l  md Ealph A, Bzrney 
~ : i t h  whcx rres lire A s s i s t a t  A t t c r n e y  
General A. D e v i t t  Vmech, 
Attorneys f o r  Defcndmt.  

OtMzrr, Cormissioner, daf i ve red  t h s  opinion of t h e  Con-~ i s s ion :  

By the  p z t i t i o n  f i l e d  i~ t h i s  ca se  e i & t  nenbers  of the Z a s t e r n  

( I h i g r m t )  Che roke  Indi.?.ns ha-~e presented  a c l e i n  f o r  m d  on b e h a l f  

of ell the  nanbars of t h a t  pctrt of tke Cherokee Xet ion  of Indians who 

b e c m e  knom as the 3 a s t e r n  o r  Znigrmt Cherokzes, Tkey seek m avard 

a g a i n s t  the  United S t a t e s  i n  the s u r ~  of $992,550.31 n i t h  i n t e r e s t  ~t 
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the  r a t e  of 5% per annun f ron Novenber 3, 1906, The three i tens n&- 

.. ing up t h i s  c h i n  m i l l  be referred t o  l a t e r .  

Early i n  the nineteenth century the Cherokee Indians l ived  eas t  

of the Mississippi r i ve r  i n  p a r t s  of the  S ta tes  of Georgia, Alabana, 

Tennessee a d  the Carolinas. P a r t  of the Cherokees, which becane 

known a s  the Vestern o r  Old S e t t l e r  Cherokees, noved nest  of the Missis- 

s ipp i  r i v e r  and f i n a l l y  located i n  what i s  nov the S ta te  of Oklahona. 

See t rea ty  of May 6, 1828, 7 S ta t .  311. After the settlement of the 

Western Cherokees i n  Oklahom, the Cherokee Nztion ceded to  the United 

S ta tes  f o r  a consideration of $5,600,000 ( ~ r e a t i e s  of Decenber 29, 

1g35, 7 Stat .  478 and Earch 1, 1836, 7 S ta t ,  488) a l l  i t s  renaining 

lands lying east  of seid r iver  end noved to the Testern Cherokee lands 

i n  what i s  non the S t a t e  of Oklahona and s e t t l e d  thereon and on the 

800,00eacre  t r ac t  acquired fron the  defendant by the t r e e t y  of 1835. 

Attorneys1 Fees 

A dispute arose between the Enstern Cherokees and the  defendant 

as to the hmdling of the treaty fund a d  other matters, and by the 

a c t  of J u l y  1, 1902, 32 Stat .  726, as aiiended by the Act of March 3, 

1903, 32 S ta t .  996, the Cherokee Xation and the Sastern Cherokees w r e  

p e r n i t t e d  to  sue the United States i n  the Court of Cla im f o r  any c l e i n  

they nay have against the United States  a r i s i s g  under t r ea ty  s t i p u l e  

t ions.  Accordingly, separzte s u i t s  were brought by the Cherokee 

Nation, No. 23,199, the Eestern Cherokees, Bo. 23,214, a ~ d  the Eestern 
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and Emigrant Cherokees, No. 23,212, which mere consol idated and t r i e d ,  

with the r e s u l t  t ha t  the Cherokee Bation on May 18, 1305, obtained a 

judgnent i n  the sun of $1,111,284.70 with i n t e r e s t ,  mount ing  i n  all 

t o  $5,098,361.08. (see  Cherokee Nati0n.v. United S t a t e s ,  40 C t .  C l s .  

252, 363-365; and Def. 3x. 2 as t o  moun t  of i n t e r e s t  eccrued on 

judgnent), The judgnent included o ther  i t e m  but t h i s  i t e n  mes f o r  

the sole  benef i t  of the Sastern  Cherokees and i t  i s  f o r  the f o l l ov ing  

deductions nede f ron t h i s  l t e n  tka t  the p l a i n t i f f s  a r e  he re  conplain- 

ing, nanely : 

1. The sun of $740:555.%2 p i d  t o  p l r i n t i f f s f  a t torneys .  

2, The sun of $148,2~5,15 paid the  at torneys  of t h e  Cherokee 

Nation, 

3 .  The sun of $103, 749.74 f o r  t h  exTense of a s c e r t d n i n g  and 

iden t i fy ing  the  persons e n t i t l e d  t o  the  j u d ~ e n t  f u d  and d i s t r i b u t -  

ing  it. 

A s  to  the f i r s t  and second deductions, being those made f o r  f e e s  

p a i d  at torneys f o r  the Zastern Cherokees and a t to rneys  f o r  the Chero- 

kee lJ~.t ion,  respectively,  we have t h i s  dqy decided i n  t h e  case, 

Vestern (o ld  s e t t l e r )  Cherokees v, United S ta tes ,  Docket Bo, 41, t h e t  

those Indiens n q  not recover a t torneys1 f ee s  under f a c t s  c p i t e  

s i n i l z r  to those ?resented here, the only f a c t u n l  d i f f e r ence  being 

t h a t  in  No, 41 the anomt pcid  t;as fixed by contrect  , while he re  t he  

mount  mas f ixed by the court ,  bu t  i n  both cases the  theory advenced 
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we m s t  deny both of these c l a im .  

m e r e  is an addi t ional  reason why the c la in  f o r  the sun of 

$148,245.15 deducted fron the judgnent to pay the attorneys f o r  the 

Cherokee Nation, cannot be al1ov:ed and tha t  is  tha t  the Eastern 

Cherokees, i n  t h e i r  case No. 23,214, pet i t ioned the Court of Clains 

t o  so construe i t s  decree of May 18, 1905, that  the  judgxent f o r  the 

benef i t  of the p l a i n t i f f s  herein in  snid sun of $1,111,284.70 be not 

chargeable v i t h  the f ee s  of the attorneys f o r  the Cherokeo Eation, 

411 the  p m t i e s ,  the United States,  the Cherokee Nation, as well as 

the  pe t i t i one r s ,  the Ecster:l Cherokees, r e r e  represented a t  the  hear- 

i ng  on the  supple3ental pe t i t ion ,  a d  the Court of Clains detemined 

the na t  t e r  against the Eastern Cherokees 236 disnissed the supple- 

nen ta l  pe t i t i on .  (see Eastern Cherokees v, United States ,  45 Gt. 

C l s .  104, a f f i m e d  by the Suprene Court, 225 U. S, 572, 56 L. ed, 

1212). Thus, ne see, there has been an adjudication on the merits. 

We decided i n  Vestern (old s e t t l e r s )  Cherokees v, United S ta tes ,  

Docket No, 3 ,  and Eastern ( % i g r m t )  Cherokees, Docket KO. 5, decided 

Nove~ber 15, 1948, aff i rnzd by Court of Clains (LFpezls Dockets Nos. 

2 and 3, decided Iiay 1, 1950, 116 C, Cls, ), that  a c l a i n  

once l i t i g a t e d  on the o e r i t s  emnot be r e l i t i ga t ed  u d e r  clause ( 5 ) ,  

which i s  t he  ground p l a in t i f f s ,  in  the i r  b r ie f ,  re ly  on here, The 

ru l e  i n  those casas  plies here. 

Zxoense of Distributing Jud:merit -Fur:d 

By the decree of the Court of Clains of E!w- 18, 1905 (40 C,  Cls. 
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363-365) there vas amarded f o r  the  bene f i t  of the Eas te rn  Cherokees 

the sun of $1,111,284.70 and i n t e r e s t ,  n t o t a l  of $5,098,361.08, 

which, a f t e r  deducting a t torneys1 f e e s  and the  cos t  of de t e rn in ing  

the persons e n t i t l e d  the re to  and the co s t s  of d i s t r i b u t i o n ,  w a s  

ordered d i s t r i bu t ed  per c a p i t a  t o  . t he  Eastern  Cherokees. ( s e e  o rde r  

of May 28, 1906, Def, Ex, 1 ). 

The orders of M a y  18, 1905, m d  hl2y 28, 1906, proviaed f o r  t h e  

d i s t r i bu t i on  to  be nsde 17 the  Secre tary  of the  I n t e r i o r ,  but  on 

April  29, 1907, the Court of Clains i n  s a id  case  No, 23,214 n o d i f i e d  

i ts  o r i g ina l  orders by r e t a l n h ~  j z ~ i s d i c t i o n  of the  d i s t r i b u t i o n  m d  

appointed one Guion Miller  a spec ia l  connissioner t o  prepare  a r o l l  of 

the  Eastern Cherokees e n t i t l e d  t o  share i n  the znrrd. The o rder  a l s o  

provided th2.t t i e  expenses and cos t s  of determining who vere  e n t i t l e d  

t o  the per  ctipita pm.en t s  should be borne by the judgtient fund, 

( see  Ex. A, Appendix to  Defendanti s  b r i e f  ). 

The order of April 29, l9G7, mas nade pursuant. t o  a ~ e t i t i o n  on 

behalf of the Eastern Cherokees ir, s c i d  No. 23,214, an2 l e t t e r s  of 

the Connissioner of I nd im  Affairs and the Sccre t r ry  of t h e  I n t e r i o r .  

(Exhibi ts  D, C and B, Appendix t o  Dsfenda?tl s  b r i e f  ). There vas  

accordingPg dis t r ibuted to  the  Indians $4,105,810.53, m d  t h e  cos ts 

end ewenses of a s c e r t a i ~ i n g  the d i s t r i bu t ee s  and p q i n g  then out  of 

the  z i~propr ia t ion nade to p3y the j u d q e n t ,  aas the sm of  $lO3,749.7'4. 

I t  i s  beca7~se o f  the dedcction o f .  t h i s  sun that  p l a i n t i f f s  a r e  seeking 

reinbursenent here. The a l l ega t ions  of the p e t i t i o n  concerning t h i s  
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i t e n  e r e  as f o l l o w :  

"That although the Cherokee ~ a t i b n  was then i n  
existence, a d  a s  t rus tee  f o r  sa id  Eastern Cherokees, 
prosecuted such action to  a successful conclusion, and 
had e f f i c i s n t  o f f icers  i n  suf f ic ien t  nunbers, and 
m p l e  ziuthority t o  d i s t r ibu te  the reminder  of the pro- 
ceeds of such judgae~ t ,  and nere in  the superior posi- 
t ion  of knoning chat  individuals w r e  e n t i t l e d  t o  enjoy 
the r e su l t s  thereof; Lhnt, nevertheless, the defendant 
proccred the ~ppointrer- t  of one Guion Mil ler ,  %quire, 
of the Baltinore, I-:mylen< B a r ,  a t o t z l  stranger t o  t he  
Eastern (%igant,! Ciroso!r,scs, as a Special Idaster, t o  
nake such p p m t ,  rr; ai? experse to thcn of $;03,749.74. " 

It w i l l  be seen fron the abwe allegations tha t  the  p l c i n t i f f s  nake 

no charge tha t  the expease of c s c e r t c h i n g  the persons to  whoa the 
I 

noney appropriated to pay the ; ~ 3 g i e ~ t  r r ~ s  to be paid,  or of d i s t r i b -  

n i ss ioner  acted to  the disadvantage cf the Indians, The rea l  conplaint 

i s  t h a t  the Cherokee Cetion vhich oliefned the jadgnent had e f f i c i e n t  

o f f i ce r s  i n  suf f ic ien t  nunbers a d  m p l e  authority t o  n&e the d i s t r i -  

bution,  ,and should have been authorized to  nake i t .  F l a i n t i f f s  have 

offered no proof whatever t o  support the above allegations.  I t  is  

adn i t t ed  by the defendvlt that  Miller nas qpo in t ed  to  nake the dis- 

t r i b u t i o n  and the defend~at  1s evidence shons ( ~ e f ,  Ex. 2 )  tkat  the 

sm of $103,749.74 nns expecded by the S p c i a l  Coariissioner i n  h i s  

work. I n  so f2.r as anything q p e a r s  to the costrery,  the Special COP 

missioner perfomed his  duties d f i c i e s t l y  =d, we my assune, with 

the approvsl  of the court. I t  i s  odd, to sw the lees  t ,  thet  zf t e r  

p e t i t i o n i n g  the court t o  have the dis t r ibut ion ncde ~ ~ m 5 e r  i t s  szper- 

v i s ion ,  r a t h e r  th2a thet of t k e  S a x e t q y  of the In te r ior ,  i t  skculd 
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now object ,  Be that  cis i t  ney, we sha l l  now pass  on to  the 'broader 

question, which we suppose i s  involved i n  p l a i n t i f f s  1 pleading. 

nanely, the proprie ty  of charging the judgnent fund with the cos t  

of detemining the d i s t r ibu tees  and p y i n g  then. 

A t  the outset ,  i t  n i l 1  be renenbered, the  court  decided (40 C .  

C l s .  327) t ha t  the j u d ~ e n t  fund bclonged t o  the Eastern Cherokees 

as c o m a 1  onners, and accordingly, ordered i t  d i s t r i bu ted  pe r  cap i t a  

t o  .then. To n&e the required d i s t r i bu t ion  i t  r:as necassary t o  de- 

ternine the persons nho belonged to  tha t  group, This detcrninat ion 

mas f o r  the sole benef i t  of the d i s t r i bc t ees ;  without i t  e d i s t r i -  

but ion of the noney v~ould have been i rposs ib le ,  so i n  d i r ec t ing  and 

supervising the handling of the fund the court  took the only log ica l  

course possible t o  insure paynent to the individual  Ind ims  e n t i t l e d  
. . 

t o  the  noney, The Gov~rnnent derived no pecunicry benef i t  f ron the ' 

fund, so hon can i t  be said  i t  should s t m d  the expecse of disbursing 

it. 3ven if  the Government mere considered an ordinary t rus tee ,  es 

p l a i n t i f f s  contend, i t  nould hcve been e n t i t l e d  to  be conpenszted 

f o r  the e'kpenses of dis t r ibut ion,  Not o ~ l y  t h a t ,  nhen the Ind ims  

pe t i t i oned ' t he  court t o  supervise the d i s t r ibu t ion  of the fund they 

m s t  be presuqed to have e q e c t e d  there vould be costs  rh ich  could 

only be paid out of the judgnent fund f o r  the C-npropriction therefor  

w s  only to  FW the mouct foand  due the Ind ims ,  plus i c t e r e s t  t o  

da t e  of payxnt .  Lcts of June 30, 1906, 34 S ta t .  634, 664, and 

March 4, 1909, 35 Stat. 907, 936. 
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The d e f e n d a t ,  neither by t reaty ,  agreencnt, nor act  of Congress, 

becane obligated to  pw the cost  and expense of d i s t r i bu t ing  the fund, 

nor has i t  been the policy of the Grivernnent to bear such costs. Cf. 

Choctm Nation v. Unitsd States,  91 C C l s .  320. This i t en  nust, 

therefore ,  be disal lomd,  

M t e r  the submission of th i s  case p l a i n t i f f s  f i l e d  a notion t o  

ndce "The Che~okee Nztionil ax additional par ty  p l a i c t i f f .  The view 

me have taken of t h i s  c h i n  n&es the adOitional par ty  unnecessary 

because our conclusions w i l l  be the s m e  i f  the Cherokee Nation had 

been a par ty  f  ron t'ne bcginnFr,go 

For the  reasons set. f c r i h  nbcy.-), ;l.zizc*Zff :' >~t : t l~ i i  mst ;i. 

disn issedb  

Chief Comissioner Viitt and Associate Co.missioner Holt concur, 

Dated t h i s  2Eith dcy or? Decenber, 1950. 




