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BE?OF!E TAZ IlElIfiT CLAIHS COUMISSION 

THZ m s m ~  (om S T T T L ~ )  
C E S O G E  ILTDIANS, on the  
r e l a t i o n  of Dorothea m e n ,  
John  B. S i x k i l l e r ,  Alice 
Flourney-Smith, M i l l i m  3, 
K e e l e r ,  Charles  C. Victory 
and 0. H. P, Brewer, 

P l a i n t i f f s ,  

UNITED STATES OF AEJi.ICA, 

Defendant . 

Docket No. 4h 

Wilfred Zearn, mith ~ h o m  mere 
George E, Norvel l ,  Tar1 Boyd P i e r c e ,  
Dennis Bushyhead and Houston B. Tehee, 
Attorneys f o r  F l e i n t i f f s .  

J u l e s  Ii. S i g a l  and Ralph A, Barney 
wi th  zhon Tas Mr. Ass i s t an t  Attorney 
General A. Devi t t  Vmech, 
Attorneys f o r  Defendant. 

DfC 2 8 ESCI 

OtMarr, Commissioner, de l ive red  the opinion of the  Commission: 

The claim involved i n  t h i s  proceeding is f o r  the recovery  from 

defendent  of t h e  sun of $278,672.& end i n t e r e s t ,  which t h e  p l a i n t i f f s  

a l l e g e  ms p a i d  out  of  trust funds belonging t o  a grour: of Cherokee 

I n d i a s  known as Fes te rn  o r  Old S e t t l e r s ,  t o  compensate t h e  a t t o r n e y s  
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who success fu l ly  prosecuted an a c t i o n  a g a i n s t  t he  defendant and o b  

t a ined  a judgment f o r  s a i d  group i n  the sum of $800,3g6,31, See 

Western Cherokee Indians v. Uni ted  S t a t e s ,  27 C. C l s .  1, as modified 

by Supreme Court,  14& U. S. 426, 37 L. ed. 509. 

A s  s t a t e d  above, the claim, a s  c l e a r l y  shorn by the a l l e g a t i o n s  

of the  p e t i t i o n ,  i s  to  recover the amount paid out  of the  judgment 

fund f o r  a t t o r n e y s 1  f e e s o  The undisputed proof is  t h a t  the e n t i r e  

c o s t  of the  l i t i g a t i o n  i n  so far as payment t o  a t to rneys  is concerned 

amounted t o  t h e  sum of $142,446~60 and no t  the  sum of $278,672.46 a s  

a l l e g e d  i n  t h e  p e t i t i o n ,  Defendant 's Exh ib i t s  10 and 11, I n  t h e i r  

b r i e f ,  p l a i n t i f f s  r e f e r  t o  the  sun of $243,115.58 a s  the  amount "pa id  

out  i n  payment f o r  se rv ices  rendzred by a t t o r n e y s  and o the r s  i n  t h e  

prosecut ion"  of the  ac t ion ,  Restern Cherokees v. United S t a t e s ,  27 

C. C l s .  1, f o r  which the expenditures a e r e  made, but  i f  p l d n t i f f s  . 

seek  recovery f o r  the  e n t i r e  expenses of the  l i t i g e t i o n ,  the  p e t i t i o n  

f a l l s  f a r  s h o r t  of making any claim except ' for  a t t o r n e y s t  f e e s ;  honever, 

i f  p l a i n t i f f s  had claimed reimbursement f o r  the  e n t i r e  c o s t s  and 

expenses of the l i t i g a t i o n  our conclusions, h e r e i n  expressed, nould b e  

/ t h e  same. 

A b r i e f  review of the h i s t o r y  of the Cherokee Tribe o r  Nation of 

Ind ians  m i l l  be he lp fu l  i n  understending the  l i t i g c t i o n  i n  which the  

r ecovery  of the  m o m t  expended f o r  a t t o r p e y s l  f e e s  i s  here  clained.  

The Cherokee Indiaqs fo rne r ly  l i v e d  e a s t  of the B!ississippl 

r i v e r  i n  p a r t s  of Georgla, 1;labmn and Temessee,  and ea r ly  i n  the 
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nineteenth  century a part, of the t r i be ,  from n s ec t i on  knom as the 

lover  t o m s ,  became d i s s a t i s f i e d  with t h e i r  cond i t ion  caused by the  

s c a r c i t y  of game and the encroachment of t h e  white people and wanted 

t o  move ne s t  m d  continue the hunter l i f e .  The d e s i r e s  of t h i s  p a r t  

of t he  Cherokees were considered by the governnent and the lower town 

Indians mere penni t tea  to  s e l ec t  on a r ea  of l and  west of the Missis- 
-2 

s i p p i  r i v e r  between the Arkansas and Yhite r i v e r s  i n  what i s  non the  

S t a t e  of Arkasa s ,  i n  exchange f o r  a p a r t  of Cherokee lands e a s t  of 

t he  'Mississippi  r ive r ,  See t r e a t i e s  of J u l y  8, 1817, 7 S ta t .  156, 

and February 27, 1819, 7 S ta t ,  195. The Arkansas lands  proved un- 

favorable  f o r  the  Ind ims  and by the t r e a ty  made by t h e  Cherokees who 

moved t o  Arkansas, E--(? def end=t, dated K a y  6, 1328, 7 S t a t .  311, the  

Western Cherokees ceded to the United S t a t e s  t h e i r  Arkansas lands f o r  

l m d s  l oca t ed  i n  what is  nov the S t a t e  of Oklahoma. The Cherokees who 

moved west a r e  h i s t o r i c a l l y  known as the Vestern o r  Old S e t t l e r  Chero- 

kees,  while those who renained eas t  of the Miss i s s ipp i  r i v e r  a r e  

known as t he  Eastern  Cherokees, 

The Eastern Cherokees f i n a l l y  concluded t o  move v e s t  and j o i n  

the  western group and by t r e a ty  betreen the Cherokee Tribe of Indians 

and t he  United S t a t e s ,  deted December 29, 1835, 7 S t a t .  478, the  

Indians ceded t o  the United Sta tes ,  f o r  a considera t ion of $5,000,000, 

a l l  t h e i r  remzining lends ees t  of t he  Mississippi  r iver .  The Westam 

Cherokees agreed t o  t h i s  treaty.  The United S t a t e s  e l s o  ceded t o  the 

Cherokees by t h i s  t r e a ty  f o r  a consider?.tion of $500,000 a t r a c t  of 
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l a d  comprising 800,000 acres. The $5,000,000 t o  be paid the Cherokee 

t r i b e  by the 1835 t rea ty  mas increased by $600,000 i n  the supplenentary 

t r ea ty  of March i, 1836, 7 Stat .  488, so the c red i t  to  the Cherokee 

t r ea ty  fund mounted to  the  sun of $5,600,000. 

Folloming the 1835 t renty dissension arose be tween t h e  tt7o factions.  

The Vestern Cherokees claimed they hed been deprived of two-thirds of 

t h e i r  western lands by the s e t t l enen t  of the %stern Cherokees among 

then m d  had received no conpensation therefor, v~hi le  the Eastern 

Cherokees had received the f u l l  $5,600,000 paid under the t rea ty  o f  

1835-6. An atterrpt nas nade to  s e t t l e  the d i f f icu l t ies .  by the t r e a t y  

of August 6, 1846, 9 Sta t ,  g71, 

The t r ea ty  of 1&46 mas betmeen the 7 T ~ i  ted St+t.eci tho Ckerc!:ee 

Nation 2nd the Western Cherokees, There mes a fourth group ca l led  

the I t ~ r e a t y  Party," but i t  aes  s e t t l e d  vrith and need not be fu r the r  

considered, This t r ea ty  provided i n  effect  tha t  a l l  lends of the 

Western Cherokees and the 800,000 x r e s  acquired by the 1835 t r ea ty  

should becone the property of a l l  the Cherokee people, those of the 

East a s  well as those of the Vest, 2nd in  order t o  s e t t l e  the Western 

Cherokees c la in  f o r  t h s i r  l m d  occupied by the Eastern Cherokees, they 

were t o  receive one-third. of the $5,600,000 t rea ty  fund renaining 

a f t e r  &king cer ta in  deductions. A fomula f o r  deternining the mount . 

paychle the Western Cherokees vas provided i n  the t rea ty ;  horever, the 

1846 t r ea ty  did not s e t t l e  the controversy fo r  the question then erose 

a s  t o  the  propriety of cer ta in  deductions and t h i s  cmtroversy raged 
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u n t i l  Congress by the Act of June 12, 1850, 9 Stat .  554, 556, appro- 

pr ia ted  $532,896.90 which was paid the Bestern Cherokees. Other 

adjustnents and p~yments were nade by the defendant but  there  s t i l l  

renained a dispute a s  t o  the i n t e r e s t  of the Yrestern Cherokees i n  

the t r ea ty  fund and the propriety of ce r t a in  charges against  i t  made 

by the defendant. 

By the Act of Februarj  25, 1889, 25 Stat .  694, the Court of Clains 

was gmnted jur isdict ion to t r y  and deternine what suris of noney, i f  

any, were due fron the United Stetes  t o  the Vestern Cherokee Ind ims ,  

a r i s ing  or  groming out of t reaty  s t ipu la t ions  and a c t s  of Congress 

r e l a t i n g  thereto. Pursuant to  th i s  ju r i sd ic t iona l  ac t ,  a s u i t  was 

i n s t i t u t e d  and t r i ed ,  resul t ing i n  the judgnent in  favor of the clnim- 

ants ,  which i s  referred to abovea It i s  the fees  paid f o r  l ega l  

services  i n  prosecuting t h i s  c la in  under the Act of February 25, 1889, 

t ha t  the  p l a i n t i f f s  denand here. This ac t  i s  s i l e n t  a s  t o  the n a t t e r  

of a t torneys '  fees .  The p l a in t i f f s  point to  no other s t a t u t e  nor t o  

any agreenent requiricg the defendant to pay or  reimburse then f o r  

such at torneys '  fees ,  nor can r e  f ind  any. According to  the allega- 

t ions  of t h e i r  pe t i t i on  they rely upon the re la t ionship between the 

p a r t i e s  f o r  they al lege that  the defendant was the "guardian of t h e i r  

respect ive persons, and curator of t he i r  connunal jo in t  and several  

estates." On the assmption that the defendant, i n  a h i n i s t e r i n g  the 

t r e a t y  fund, acted as guardim or  trustee f o r  the Indicns, they argue 

i n  e f f ec t  t h a t  the defendant aas governed by the rules  and l i a b i l i t i e s  
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of an ordinzry guardian or t rus tee  and i s  therefore l i ab l e  f o r  at-  

torneysl f e e s  because o f  i t s  improper adninis t ra t ion of the t r u s t  

fund, The fundmental  e r ro r  of t h i s  reasoning i s  tha t  the goverment 

had never been held t o  al l  the l i a ' b i l i t i e s  of an ordinary t rustee ,  

c f r  Osage v. United States ,  Docket No. 9, decided December 30, 194g. 

But even i f  the  defendant kere  subject  to  the sane l i a b i l i t y  as  an 

ordinary t rus tee  there a re  no al legat ions  in the pe t i t i on  o r  any proof 

t h a t  would ju s t i fy  an award f o r  the expenses of the su i t  under the Act 
. . 

of 1889. The goverment i n  handling the t rea ty  fund gained nothing 

f o r  i t s e l f  and the proof shocs beyond question that  i t  acted i n  good 

f a i t h  in  handling the t rea ty  fund, During the adninis t ra t ion of the 

fuod i t  ncde d j u s t n e n t s  %y pyi r?g  in to  i t  p b l i c  f-mc?s o r  3y p y i n g  

p l a i n t i f f s  large suns out of Congressionel appropriztions t o  s a t i s f y  

the denmds of p la in t i f f s .  Of course, the Court of Clains found t h a t  

there mas due the Indians a sun of sone $800,000, including in t e r e s t ,  

i n  addi t ion to  the suns theretofore paid, but a t  no place d id  t h a t  

Court o r  the Suprene Court, i n  the opinions, even in t ina te  that  the 

defendant acted othemise than i n  best of f a i t h  and as i t  construed 

the t r e a t y  s t ipulat ions  to  reqilire. Certainly, no court would charge 

an ordinery t rustee  rrith attorneyst fees  o r  other costs i n  an account- 

ing ac t ion  under f ac t s  shorn here. 

Another and equally conpelling reason fo r  denying p l a i n t i f f s '  

c l a i n  i s  that  the United States i s  not l i ab l e  fo r  at torneyst  fees  i n  

the absence of a s ta tu te  perni t t ing such a cherge, Piggly,Wiggly 
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Corporation v, United S t a t e s ,  112 C. C l s ,  391, 432. Counsel have 

c i t e d  no s t a t u t e ,  nor have ne found any, which p e r n i t s  an allowance 

of counsel f ees  i n  s u i t s  against  the United S ta tes .  Since the begin- 

ning of our goverment the  Suprene Court has cons i s ten t ly  he ld  t h a t ,  

i n  the  absence of s t a t u t e  d i r e c t l y  p e m i t t i n g  i t ,  the United S t a t e s  

i s  not l i a b l e  f o r  the  cos t s  and expensm of l i t i g a t i o n .  United S t a t e s  

v, Chenicd, Foundation, 272 U. S, 1, 71 L, ed. 131, 145; United S t a t e s  

v. Vorley, 281 U, S. 334, 74 L. ed. 887, 891. Ve a e  of  course 

fanilier wi th  the case Reconstruction Finance Corp. V, Menihm, 312 

U, S, 81, g5 I,. ed. 595 (and the cases the re in  discussed),  i n  which 

the cour t  a l loned costs ,  but i n  that  casa the court  made i t  c l e a r  t h a t  

governnental i m i  t y  a s  to  cos ts  d id  not apply to  " federa l  ' i n s t m e n -  

t a l i t i e s n  which had been given the au thor i ty  t o  Itsue and be sued,If The 

reasoning back of the d e t e n i n a t i o n  being " t ha t  when the  Congress 

launched a governnental agency in to  the  c o m e r c i a l  morld, and i t  endowed 

i t  wi th  au thor i ty  t o  'sue and be sued! t ha t  agency i s  not l e s s  menab le  

t o  j u d i c i a l  process thvl a pr ivate  en te rpr i se  under l i k e  circunstences 

mould ben i n  the  ebsence of a contrary shouing. The Court a l s o  app l ied  

the p r i n c i p l e  t ha t  there i s  no p r e s = p t i n  that  a govermentel  agency 

i s  c lo thed  v i t h  sovereign irilllunity. I t  i s  p l a in  that  the above case  

ccnnot apply here  where the c la in  i s  not asser ted  agains t  a? i n s t m e n -  

t d i t y  o r  agency of the governiient, 'out d i r e c t l y  against  i t  under a 

j u r i s d i c t i o n a l  a c t  ahich nerely pe rn i t s  a c l a i n  m d  i s  s i l e n t  on t he  

question of c o s t s  and at torneyst  fees ,  tls f i c d  nothing i n  the  k t  of  
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August 13, 1946 ( 2 8  U.S.C.A.. 70) vhich can be construed as  i n  anyvise 

p e m i t t i n g  the col lect ion o r  anarding of costs against  the defendxnt. 

Attorneys' fees  a r e  i n  the nature of cos t s  2.nd expenses of sui t .  

But p l a i n t i f f s ,  i n  t h e i r  b r i e f ,  sw that i f  there i s  no r u l e  of 

equity which p e m i t s  the aaard they nay recover under clause (5)  o f  

section 2 of the Act creat ing the Indian Clains Comission, which 

p e m i t s  a claim b a s e d  upon f a i r  and honorable dealings not recognized 

by any ex is t ing  ru ie  of lac7 or  e p i t y , "  

The argunent of p la in t i f f - s  i n  support of t h e i r  pos i t ion  nay 'be 

epitomized a s  follows: That the defendai~t, f o r  a period of s i x t y  years, 

disputed the p l a i n t i f f s r  r i g h t  to the t r u s t  fmds  found to  be due then 

:- A L  
r u  ol,a Zcstai i i  Z?i.tiiloii~i: case and acco-mind f o r  then only c f t e r  the  

deternination by the Court of Claizls and the Suprene Court; t ha t  during 

t h a t  en t i r e  period of t ine ,  the Executive brasch of the governnent or 

Congress could have subnitted the disputed questions of f a c t  and ques- 

t ions  of lam n i th  respect t o  p l a i n t i f f s f  r ights  to  the Court of Clains 

f o r  determination, and not having doze so,  tfie p l a i n t i f f s  rlere. put  t o  

the expense of paying attorneys to  prosecute t he i r  c la in ,  

Much of what c7e have s ~ . i d  n i th  respect t o  the re la t ionship of the  

p a r t i e s  and the innunity of the defendant fron eqenses  of s u i t  appl ies  

t o  the a r ~ e n t  outlined d o v e ,  The solution of the problen involved 

i n  p l a i n t i f f s '  argunent nust ,  ne think, be d e t e r n i ~ e d  by the answer t o  

t h i s  question: Did the Congress intend by said  c i a w e  (5 )  t o  s e t  as ide  

a l l  s e t t l e d  la77 r ~ s p e c t i n g  the a l i o v a x e  of expenses 02 s u i t s  o r  c l a i m  






