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Defea6ant. , )  

Dockets Yos. 33, 34, -35 

Appearances : 

Wilfred liearn, with whon was 
Dmni s %shyhead and P a s ,  L, Qler,  . 
A-btorneys o r  P le in i iTf  s. 

Ralph A, 3 a ~ n e j .  and 

M r ,  Ass i s tan t  h t torney General 
A. Devi t t Vanech, A t,torneys 
f o r  Defendant, 

Pe r  Curian. !Three separate  cases were f i l e d  and given the docket 

numbers shov~n above. In  the respec.tive p e t i t i o n s  the parties a r e  the  

same, t h e  a l l e g a t i o n s  resgect ing the cayeci t y  i n  vhich Xennan P e p - ~ n  

and 3 e l i x  EcCauley a c t  a r c  iden%j.m1, zn3 the defendant f i l e d  separate  

.znsdsrs. The p h i n t i f f s  seek t o  recovor t 5 e  t-alue o f  d i s t i ~ c t  t r e c t s  

On September 19, 1949, the  Comission zads an order  ccLs=l id2t ing 

all. cases,  Dockets Nos ,  33, 34, 35 m d  36,  f o r  tho p c r p s e s  of t:id 
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an6  the trial proceca&- as tliough t5e cases had been included i n  a, 

singlo pe t i t ion ,  exzc?t ?hct  d-lrixg t h e  t r i n l  p l a i n t i f f s  dismissal  

of Dockot "lo, 36 elhi::e-kd tka t  csse from the consideration o f  the :. .. . . . - ' .  . . _.. 
' .: . .  . . . . :.. . .. -. . . . . . . 

ConinissSon and the t r i a l  proceeaed and w a s  concluded as t o .  the cases 

A t  the close of the evickncc, with the exceptios of ce r t c in  affi- 

dav i t s  which t r i l l  't;e referred to  la te r ,  the defendent ra i sed  a question 

as t o  the sufficiency or" the p l a in t i f f s '  evidence by the following 

demurrer: 

Vomos ncv tho Dofen<.a.nt ar?d d e m r s  to  tk:c evidence of 
the  P h i n t i f f  f o r  ??.a re,.-,on t.kat the szne 3,s i n s - d f ~ ~ . c i s n i  
t o  es teb l i sh  the c h i 2  i n  fevo: of P L a n t i f f  acd agalnsf 
the Def enden$, inti Diqf f ? r , d ~ i ~ ~ ,  d c . ; z ~ ~ s  ssec?fi czi lg t=, tho  
evidence cn thz gro:md t i ~ t  t.ho a-idence fa.; 1 s  t o  esfe37ish 
t h t  the i ~ d i ~ i d u a l  ~ ; la i? , t i f f  s fairly rezresent the clcims 
of persons >:hi& tkeg p r p r t  to  representen 

As w i l l  be seen, the demrrer  i s  both genernl and special ,  We 

need not here discuss the general demurrer bocausc i t  goes t o  the 

suff ic ieneg of t5e evidecce i n  g3neral t o  snstein the claims and the 

detezmiraation of the cases on tis % s i t s  >;ill l ikewise deterxice  the 

q~estion of the sufficienc2 cf the eridencz; mrocver ,  the on17 pa r t  

argped was the f a i l u re  o f  the evicleoce t o  ' t c s t e i d l s 5  t h t  the inzi-  
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The Government r e l ; e s  T o n  two cases, namely, Pe lo las  v. Catter- 

p i l l a r .  Tractor Co,, 2.l.j F, ( 2 2 )  529, and Weeks v, Bareco o i l  Coo, 125 

F. (2d) 64, In  both c-f these cases i t  was decided tha t  i n  a c l a s s  

acti.on it. is. a: condition prececfent . to .  the nzin.tocmcc .thereof. ..that .it : . . . . . 
. . . . . . .. 

. . 
be proved m d  ' that  the court f i n 3  t h t  the p l a i n t i f f ' s  s u i t  f a i r l y  

insu.res the adequate representation of all pa r t i e s  in te res ted  i n  the 

case, I t  must be kopt i n  mind t h t  these cases a r e  based upon Xulc 

23(a) of the Rules of Federal Procedure which reads: 

n(a) Representation, If persons const i tut ing a c l a s s  
cse s o  numerous a s  t c  ~ a k c  i t  i q m c t i c a k l e  to b r h g  them 
a l l  befora the  court, such of then, one o r  norc, as w i l l  
f a i r l y  icsuro the aceqcate ?cpresenfstion cf all m y ,  on 
behalf of a l l ,  sue or  be sua3;   her^ the C ~ ? E . C ~ P T  ~f ?.he 
right sought t o  be enforce5 fc? or a g ~ i ~ s t  the c l a s s  i s  

(1) jo in t ,  o r  comon, or s~c .~ i ldary  i n  the sense tha t  tho 
owner of a prir;lar;r rigflt refuses tc  enforce tbnt r-ight a d  
a member of the c l a s s  t h e ~ e b y  becones en t i t l ed  t o  ecforce 
it; 

(2) sevoral ,  and the object of the action i s  the adjudi- 
ca t ion  of claims which do or m y  a f f ec t  specif ic  p r o p r t y  
i nvdved  i n  the  action; or 

(3) several ,  2nd t!lere i s  a comnon questior, of l a w  or 
f z c t  a f f e c t i c g  the severel  r igh ts  a ~ d  a comon r e l i e f  i s  
s c a ~ h t ,  

WG have no such r u l e  nor a r e  wa governed bg t i s t  rule, We a r e  governed 

i n  t h i s  case 3;. t h e  provisions of 25 U,E.C,B, 70(i)  which, t ~ i t h  the 

em~:??si s sup?lied, reads as fol-lows: 
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Here, by express s ta tu t s ,  a men3er of a t r ibe ,  b n ~ d  o r  group m y  prcsent  

a c h i n  as a r e p r c r c n t ~ t i v e  of all the  ncmbors and the only qualifica- 

t i o n  fixed by tho Act i s  that he bo a member of tho I n d i a  group he 

rogreamts.  Thesc arc, of ccurse, ce r t a in  l i n i t a t i o n s  contained i n  tho 

organized t r i l e s  znd ~mvo no appl ica t ion  here, 

In our General Rules of Prccedure w e  provided i n  Section 1 f o r  

prosentine c l a i m  and i n  subdivision (d) thereof adopted tho b n g n g o  

of said Scction 73(i) a-zcted above, and Scction g(c) of our na l e s  re- 

quires that there bo averred i n  a pe t i t i on ,  by nenbers of an Indian 

paup8 that  the pet i t ioner  or  pe t i t i oa? r s  a r e  meni5ers of the t r i b e ,  

Band o r  group they represent, Thz s tz t i i t e  asd said  na l a s  e r e  the cnly 

provisions which i n  e c p i r e  r e i a t c  t o  the capacity o f  p a r t i e s  i n  r e p  

resentative or  c lass  c l a i m ,  so  i t  i s  c l ea r  t k ~ t  the cases r e l i ed  upon 

by defemiant ar3 not precedents u-xder the Act  or  our mles, 

We believe that  Section ?O(i), (Section 10 of the o r i g i n d  dct) ,  

t a s  e z e ~ t e d  to s i q l i f y  tha proce3m-a f o r  presanting.cnd prosecut ing 

Indian claims sad to t h t  end pe rz i t s  a menbcr of s claimant group 

t o  present a claim as r q r e s e n t ? t i v e  of e l l  i t s  ~ e n b e r s ,  and where 

1% 5s allegad i n  tho pe t i t ion  and prsved tliit t 5 a  Individual  i s  such 

5 rnc~i-ber and t'bt !le i s  ac t ing  a s  tho rnprosentotive of all tho mcnbers 

of ths .grcn_s, he has  dcnc evergthi-?g tha t  i s  rcqllired of hi=, Thcro 

of ~ 2 3 s ~  be G x e s  where i t  i s  shcwn the i r :d i . i i i ch . l  party, 3xxvise 

df ~.3vt!rst; intzros'c, 'cad f a i t h ,  lack of  c q n c i t y ,  end tho l i k e ,  s h m l b  
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not be pornitted t o  a c t  for  the others; however, tha t  i s  not tho case 

bere, fo r  the -2se was prosea ted  with Oiligenco and vigor by the 

individual pa r t ios  m-d there has been no i n t i r a t i o n  t h a t  their  inter-  

e s t s  are any different  t 3m  those of the other neabers of the tribo, 

o r  thzt the case was not 5 i l l y  p~esented. 

Tho defendant ~311s our a t t en t i03  t o  Docket No, 38 wherein the 

, p l a i n t i f f s  a r e  -=as or gaw TrAbe of  Id imsn and tklrteen named 

individual menbers of t h t  tribe, The nar?cd ineividuals inchdo  Keenan 

Pappm, Ono of tke ~ l a i n t i f f s  i n  Dockets 33, 34 and 35, Incidentally, 

1946, signed bg a 3 o ~ t  7C menbcrs of tho IL?w Tribo i n  which Kcenan 

PEP_-, one of the p la in t i f fs ,  i s  r s fe r res  to as "the l a t e  Keenan 

Pappan, tr This woulc? indicate his dea%h z f t e r  tho f i l i n g  of the peti- 

t ions  i n  Septeaber, 1~)48, If such i s  the case h i s  nano should be strzcken 

as a ~a; ' ty ,  There a r e  two causes of action s e t  for th  i n  No, 38 which are 

subs tant ia l ly  the stke as thoso stated i n  130s. 34 and 33, respe&ively, 

Defendant ccrtonds ( ' P m s c r i _ ~ t ,  ~ p ,  269-70) that the pendency of 30. 38 

ind ica tes  tY.a.5 there i s  a diff erenso of opinion mong the rcexhers of 

thc K9w I~dizn3 as t o  who should relresent them. We do pot think the  

f i l n g  of the last pet i t ion  (GO, 38) recessazily shows dissat isfact ion 

27 t h  m o ~ b e r s  of the t i i3e  with tha plaint.i£f s i n  the other three 

cases, in fn.ct the  record skowa Nos, 33 and 34 wero Tiled on So& 10, 
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Felix McCauley thoy kjd p len ty  of opportuni t y  t o  r a i s b  then i n  Nos, 

33# 34 and 35, between t ha  f i l i n g  of tho p e t i t i o n s  i n  Scptenbor, 1948 

and the hearing on those p e t i t i o n s  which b o w  September 20, 1949 

a d  was not concluded u n t i l  July 12, 1550. No such ob jec t ions  were 

&ae or  even suggested, so  ws nus t  .conclude tho f i l i n g  of tho p e t i t i o n  

dn No, 38 cannot be considered a s  evidence that the  Kaw Ind i ans .ve ro  

not properly o r  adequately represented i n  the  t:hreo easos  here  under 

consideration. Then, by t h e i r  3xh ib i t  Noo 151, which w a s  a d d t t e d  
1 

without objection on the p r t  of defendant (p. 272 of Transcr ip t  of  

%!estinony) 20 oenbcrs of t h e  k w  Tribo swore t h a t  t h e  eases  in Dockets 

Nos, 33, 34 and 35 have t h a i r  scpport =d t h e  ezdosszzent and support  

of a la rge  m j o r i t y  of the &w Ind iam,  and P l a i n t i f f s t  Zx, 135 shows 

that sone 70 ncnbers of t h e  t r i b e  epproved and confirned the  s a i d  

four ections pending on ~ o v e n b o r  13, 1948, 

We concludo tha t  Rulo 23 of tha Federal Rules of C i v i l  Procedure 

does not  apply t o  cases under our j u r i sd i c t i on  and the  d e r u r r e r  of t h e  

def ondvlt i s  over-ruled, 

W l e  we a r e  discuss ing procedilral ? a t t o r s  i t  lnay be of va lue  t o  

n e n t i o ~ l  two questions of poceduro  tha t  have caused t he  Con~isaion 

somo concern, Tho f i r s t  concsros tho alle@.tions of t 2o  m ~ p c i t y  of 

-3nd3vidual p a t f  es to  prose.? t- c h i n s  2nd to a c t  z s  r e g s e s e a t a t i v o s  

of tho t r ibo ,  band or group, Ue havo icd ica tcd  above that u ~ d e s  tho 

provisions of sa id  Section '70(i) i t  i s  n e c o s s a r ~  to  ef lege  i n  t ho  

p e t i t i o n  and p rom t h t  tho individual  p l a i n t i f f ,  or  p l a i n t i f f s ,  is 
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a nenbos of the t r ibo  and a c t i n g  a s  a representative of a l l  the . . 
. . 

. - 
nen%ers, liho bpor t znco  of such al lcgs~t ions m d  proof i 6 ,  of 

course, apparent in thc  pending casos. The only allegn,tions con-/ 
\ 

cerning the c a p c i t y  of the individtral p l a i n t i f f s  a r e  as follows: 
. . .  

"Tha t ,  at o m  of tha neetings held Septesber 6, 1948, 
the r e l s t c r s ,  Keonan ?~?pan and Fal ix  KcCauley, ncnbcrs of 
=id tribe, uer3 chosea to  rcpwsent said tribo, and t o  f i l e  
this suit a g a i r ~ s t  t ha  defendantem 

It may be i n  t M s  case, whore no question hzs been raiscd as t o  

the  sufficiencjr of the a l lega t ion  to  show the t r i b a l  s ta tus  of the 

individual  plaintiffs, tha t  it i s  sufficient,  but ve believe tha t  

i n  repsescntat ivo suits the allegations skould be de f in i t e  and precise 

so  that there  can be no question as to the aenbership of the individual 

p l a i n t i f f s  i n  t f i e  t r i b e  they purport to  represent, and tha t  they are 

a c t i n g  f o r  and a n  behalf of a l l  the nenbers of their  group, It  s o  

happons i n  this case t h a t  the par t ies  have stipulated (Transcript, 

P a  74) t h a t  the namd p l a i n t i f f s  a r e  meabcrs of the &w Tribe of 

Indians, so t h e  question i s  perhaps moot here but tre wish t o  cnpha- 

s i z e  the inportance of tho allegations,  not only to inforn the 

6onmission. but t o .  enable the de fenda t  to  d i rec t ly  traverse or  admit 

2l3e second n a t t c r  concarns the f o m  of i n s t i  txt ing the claims 

f n these cases, ' I t  w i l l  be seen t*ht tho actions a m  presented by 

'The XAU Tribe of Indians on tho relat ion of K e e m  P q p n  and Fel ix  

McCauley, P l a f n t i f f  s, * rrnd the allegations of tho pe t i t ions  indicate  . 
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clains i n  tho above form, Jus t  why counsol have adopted t h a t  fosn  is 

no& c l ea r  to us i n  view of Soc. 9 of our General h l e s  of Procedure 

w h i c h  reads: 

nA p e t i t i o n  f i l e d  on kd-df of an orgacized t r i b e ,  band 
or group wder t.ke r~rovis io-s  of scz t ion  1 (c) ,  or  an un- 
orgcznfzc3 grcur, uncler ses t ion  1 (d ) ,  s h d l  be i n  the  nqne ----- -.-- - -- 
cf the cc;l%c.r o r  r?c.:cra fr l l r . , -  t'.e a,?-,> CQ the  ~c;ht , j .on of - - -- -- -2- -2- ...-.- - -- - ,- 
ichs tri32, 'c?;;n-1., 0 , .  ~.rc. '~?p.  ;I j a n d x  s : ~ r i n g  ~ ,+~, l ie&)  - 

This r u l e  i s  p la in  and requires  that reprasen ta t ive  ac t ions  should be 

i n  the name of zm individual non'cer o r  nen3ers of the  c l a i r a u t  group 

on the relatiozl of the t r i 3e ,  bmd,  c r  group, We can see no good reason 

w.5y f t has not  Seen followed, 

We have not hcrotoforo questioned the fo rn  i n  which the p s t i e s  

a r e  s o t  fo r th  I n  tho z e t i t i o n s  bcczuse i t  w e s  aga ren+ ,  tbaf the c la i t l s  

were presented on the r e l a t i on  of the group h a i n  a s  ?he Kaw Tribo of 

Budians, but w c  des i re  t o  eztphasize the need of fohlowing our rules 

governing such r a t t e r  and ru lo  r c l a t i c g  to  p l a i n t i f f  i n  c l a s s  ac t ions ,  

Set, g(c),  

In view of the above the p l a i n t i f f s  i n  each of the pznding a c t i o n s  

will be pern i t tad  t o  mend the i r  respective p e t i t i c n s ,  e i t h e r  by in tes -  

a h e a t i o n  or t awri t  ten w s t c r s ,  t o  collforz t o  t h e  views s e t  f o r t h  

above, and the Order w i l l  ao provide. 




