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BEORT TET IEOTAN SUATMD GrMalSSIOW

THS KAW TRIBEZ OF IWDIANS

\
on the relation of Keanexn 3
Pappan a;d Felix lcoazaley, )
Flaintiffs, g
e o g Dockets Hos. 33, 3Y,.35
THE UNITED STATZS OF AMIRICA, g
Defendant, ,;
Appearances;

Wilfred Eearn, with whom was

Dernis Bushyhead and Chas, L, Tyler,.
Attorneys for Pleintiffs.

Ralph A. 3Barney and

John P, Curran, with whom was

Mr, Assistant Attorney General

A, Devitt Vanech, Atborneys
for Defendant,

SEP 2 6 1550
OPINIOH

Per Curiam. Three separate cases were filed and given the docket
numbers shown above, In the respective petitions the parties are the
same, the allegations respecting the capacity in which Kennan Peppan
and Felix McCauley act are identical, and.the defendant filed separate
ancswers, The plaintiffs seek to recover the value of distinct tracts

of laond,

On September 19, 1949, the Commission made an order consolidating

-

all cases, Dockets Nos., 33, 34, 35 and 35, for the purpsscs of trial

et kiR s B
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and the trial procecded as hougﬂ the cases had been included in a
single petition, except that during the trial plaintiffs dismissal
qf'pqqketmﬁo, 3o elixivabci that case from the con 51ﬂeration of Fhe
Commission and the trial proceeded and was.concluded as to.the caseé
docketed as Nos. 33, 3U4 and 35.

At the close of the evidence, with the excepfion of certain affi-
davits which will be referred to later, the defendant raised 2 question
as to the sufficiency of the pleintiffs! evidence by the following

demurrer:

"Comes now the Defendant and demurs to the evidence of
the Plaintif{ for +he reazon that the same is insuffliclent
to establish the claix in favor of Plaintiff and againsi
the Defendent, And Dafendant demurs spcecifilcally to the
evidence cn the grownd tlimt the evidence fails to establish
that the individual plaintiffs fairly rerresent the claims
of persons which they purvort to represent.?

As wlll be seen, the demurfer is both general and special, We
nesd not here discuss'the general demurrer because it goes to the
sufficiency of the evidence in gzneral to sustain the claims and the
determination of the cases on the merits will likewise determine the

question

o]

{ the sufficiency cf the evidence; morecver, the only parit
argued was the failure of the evidence to M"establish that the indi-
vidual plaintiffs fairly reuvresent the cleims of the persons which
thoy purport to represent," As we understend the s»ecial dexurrer
it directs our attenilon to the necessity of showlns that the two
Individual parties fairly incure the adequate represanitation of the

group known as 3he ¥aw Trive of Indians,

349
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The Government relies upon two cascs, namely, Pelelas v, Catter-
pillar Tractor Co., 113 ¥, (28) 629, and Weeks v. Bareco 0il Co., 125
F, (2d) 84, 1In boih cf these cases it was decided that in a class
action it is a. condition precedent .te the mziptonance thereof. that it
be proved and that the court find that the plaintiff's suit fairly
insures the adequate representation of all parties interested in the
case, It must be kopt in mind that these cases arc based upon Rule
23(a) of the Rules of Federal Procedure which reads:

"(a) Representation, If persons constituting a class

are so numerous as tec make it impracticatle to bring them

all before the court, such of them, one or more, as will

fairly insurc the acdequate representation of all may, on

behalf of all, sue or be sued, when the character of the

right sought to be enforced for or against the class is

(1) joint, or common, or sccondary in the sense that the
owner of a primary right refuses tc cnforce that right and

a member of the class thereby becomes entitled to enforce
it )

(2) several, and the object of the action is the adjudi-
cation of claims which do or may affect specific property
involved in the action; or :

(3) several, and there is a common question of law or
fact affecting the several rights and a common relief is
scughtJ
We have no such rule nor are we governed by that rule, We are governed
in this casc by the provisions of 25 U.S.C.4, 7O(i) vhich, with the

emprasis supplied, rcads as follows:

"any claim within the provisions of thic cha
presented to the Commission bty any nenber of an I
-3 -

- A .n . . s ae = .
bani ol other ideptifiatle zroup of Indizns a

vIve 6f all i%s menbers; !

s et SN
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Here, by express statute, a menmber of é tribe, band or group may prcsenf
a clain as & reprecentative of all the membors and the only qualifica-
tion fized ﬁy the Act is that he be a member of tho Indian group he
repressnts, There are, of course, certain limitations contained in the
part of the seciion not quoted ébove, but those limitations apply to
organized trites and have no application here,

In our General Rules of Procedure we provided in Section 1 for
presenting claims and in subdivision (d) thereof adopted thé language
of-said Section 70(i) aqucted above, end Scction 8(c) of our rules re-—
quires that there be averred in a pctition, by members of an Indian
group, that the petitioner or petitioners are members of the tribe,
band or group t?ey represent, The statute and said rules ere the cnly
provisions which in enywise relatc to the capacity of parties in rep-
resentative or class claims, so it is clear that the cases relied upon
by deferdant are not precedents under the Act or our rules,

’ We believe that Section 70(1i), (Section 10 of the original Act),
wvas enacted to simplify ths procedurs for presenting and prosecuting
Indian claims and to that end permits a member of a claimant group

to present a claim as representative of 21l its members, and where

1% %s alleged in the petition and proved that the individual is such

& morber and that he is acting as tho raprosentative of all tho members
of thoe group, he has dene everything that is required of him, There
ray of coursa be cases where it is shown the individuel party, Sczeauss

of 2dverse interesi, tad faith, lack of capacity, &nd the like, sheuld
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not dbe permitged to act for the others; héwever, that is ﬁot the case
here, for the case wss prosecuted with diligence and vigor by the
individual pérties and there has been no intimation that their inter~-
ests are any different than those of the other members of the fribe,
or that the case wés not fully presenéed.A

The defendant c2lls our at;cntion to Docket No, 38 wherein the.
. §1aintiffs are ¥Fansas or ¥aw Tribe of Indians" and thirteen named
ind;vidual menbers of that tribe, The namea individuals include Xecnan
Pappan, one of tke plaintiffs in Dockets 33, 3% and 35, Incidentally,
in Plaintiffs! =x, 135 (3 parts) appear ithree documents dated Nov, 13,
1948, signed by about 7O members of tho Kaw Tribe in which Keenan
Pappan, one of the plaintitfs, is referred to as "the late Keenan
Pappan," This would indicate his death after the filing of the peti-
tions 1n September, 1S%48, If such is the case his nanme should be stricken
as a pafty. There are two causes of action set forth in No, 38 which are
substantially the séme as éhose stated in Nos, 34 and 33, respeciively.
Defendant ccntends (Transcript, ppe 269-70) that the pendency ol No, 38
indicates that there is a differenco of opinion zmong the members of
the Kaw Trdians aé to who should reprcsent them. fe dovgot think the
filing of the lasi petition (Ko, 38) necessérily shows dissatisfaction
Ty the merbers §f the tride with the plaintiffs in the other three
caces, in fﬁct the record shows.Nos. 331and 3h were filed on Sopt; 10,
198, and No, 35 on Septemder 13, 1948, whilo No. 38 war not filed untii

Sop%, 29, 1848, Ead the Indians any objections to Keonan Papren and
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Fellx McCauley they had plenty of opportuniéy to-raisé them in Nos.
33, 3% and 35, between the filing of tho petitions in September, 15u8
and the hearing on those petltions which began September 20,.19h9
and vas not concluded until July 12, 1650, ¥No such objections were

made or even suggested, so we must conclude the filing of the petition

- 4n No. 38 cannot be considercd as cvidence that the Kaw Indians were

not properly or adequately represented in the threo cases here under
conslderation, Then, by their Exhibit No, léi, which was adnitted
without objectlon on the part of defendant (p. 272 of Transcript of
Testimony) 20 members of the Kaw Tribe swore that the cases in Dockets
¥os, 33, 34 and 35 have their support and the endorsement and suppord
of a large majority of the Kaw Indians, and Plaintiffs! Ex, 135 shows
that some 70 members of the tribe epproved and confirmed the said
four actions pending on November 13, 1948,

YWe conclude that Rule 23 of the Federal Rules of Civil Procedurs
does not apply to cases under our jurisdiction and the demurrer of the
defondant is overruled,

Yhile we are discussing érocedural natters it may be of Valué to
mention two questions of proceduro that have caused the Commission
somo concern, Tnoe first comcerns the allegations of the capacity of
dndividual parties to prosent clains and to act as representatives
of the tribe, band or group. We havs indicated above that under tho
provisions of said Section 70(i) it is necessary to allege in tho

petition and prove that the individual plaintlff, or plaintiffs, is
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a member of- the tribve and acting a..s a representative of all the
menbers, The ioportance of such allegations and proof is, of .
course, apparcnt in the pendihg casas, The only allegations.con- /A‘
cerning the capacity of the individual plaintiffs are as follows:
TThat, at ore of the meetings held September 6, 1948, o

the relatcrs, Keonan Pappan and Felix McCauley, members of

said tribe, wers chosen to represent said tribe, and to file

this suit against the defendant.®

It may be in this case, where no question has been raised as to
the sufficlency of the allegatic;n to show the tribal status of the
i;ndividual plaintiffs, that 1t is sufficient, but we believe that
in representative suits the allcgations should be definite and precise
so that there can be no question as to the membership of the individual
plaintiffs in the tride they purport- to represent, and that they are
acting for and on behalf of all the mez:;bers of their group, It so
happens in this case that the parti.es have stipulated (Transcript,
DPs T4) that the named plaintiffs are members of the Kaw Tribe of
Indians, so the question 1s perhaps moot here but we wish to empha.-'
éize the importance of the éllegations, not only to inform the
Commission but to enable the defendant to directly traverse or admit
tb.em. .
The second matter concarns the form of instituting the claims
-in these cases. "It will be seen that tho actions are presented by
‘BThe Kaw Tribe of Indians on tho relation of Keenan Psppan and Felix

-

McCauley, Plaintiffs," and the allegations of the petitions indicate
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clainms in tho above form, dJust why counsel have adopted that form is

not clear to us in view of Sec. 9 of our General Rules of Procedure

which reads:

%A petition filed on tehalf of an organized tribe, band,
or group uniar the provisiozns of scction 1 (c), or an un-
organized group under section 1 {d), shall be in the nane
¢f the wenber or rerters filins the sams ca ithe relation of

- — e

ths tride, oend, o greupe?  (undorscoring cupplied)

This rule is plain and regquires that representative actions should be
in the nanme of an individual ncmber or members of the claimant group

on the relation of the tride, band, or group. We can see no good reason

why it has not been followed,

We have not herotofore questioned the form in which the parties
are sot forth in the petitions bccéuse it was apparent that th; claims
were presented on the relation of the group kmown as The Eaw Tribe of
Indians, but we desire to~emphasize the need of following our rules
governing such matter and rule relating to plaintiff in class actions,
Sec, &(c).

In view of the above the plaintiffs in each of the pending actions
v1ll be pernitted to amend their respective petitions, either by inter-—

‘lineation or typewritten pasters, to conform to the views set forih

above, and the Order will so provide,

September 26, 1950





