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GrzBy Lewis, with b7hom was W, F, Semple 
and He L, ~ i t z ~ e r a l d ,  Jr., Attorneys for 
Pet i t ioner ,  

WPtt, Chief Comissfoaer, delivered the  opinion o f  the Comiss%onr  

The ezse was suDr&tte3. 'to t h e  Comission u p n  tfie motion of the 

def e n d a t  for a smmary judggen% i n  defendant' s favor, diszlissing the 

act ion %on the ground tkzt theze is no g s m i ~ e  i s s ~ e  as t o  m y  mteria3. 

fact and that the defendact % s ent i t l ed  t o  a judgzent as a mtter of law 

in t h a t t h e  issues costt?ineA is tho pet i t$ ion h z ~ e  becn h e r e t o f o r e  ju- 

d ic ia l ly  de te rs ine i  and the  m t t e r  is rcs $:dlcafa by rezson of  the foraor - 
decisioa of' :.he U , q i t ~ d  States Cmrt of Claim i n  t>s crtse o f  The C k o c t m  - --. 
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The motion waa made pursuant t o  ~ e c ,  II(~) of the' ~omrnissiont s a l e s  of 

Procedure, 

Aocompanylng. =id .mo ti . o.n . . an af f idav i t  . .was f i l e d  parked bi t - A, 

Upon n hek ing  of said notion, the defandznt introduced i n  widence the 

origlnal pot i t ion  ( ~ e f l  s, Ex, No, 1); a first  anended pet i t ion  (&fr s, 

B, xoo 2); a second mended original pe t i t ion  ( ~ e f r  s, Ex, No. 3)-all 

f i l e d  i n  the case of The ~hoct& hration v. The Ucited States,  91 Ct, C l s ,  

z; also the special findings of f a c t  and the opinion of the Court of 

Chias ,  as reported i n  said case ( ~ e f l  so Zx, No, 4). 

tLnder advi ssment, 

The right of the defendant t o  interpose the defense of res  judiczta 
7 

u m k ~  the te rns  of the a c t  creating tho Comission and fixing i t s  juris- 

dict ion has been upheld by th i s  Conmission in i t s  opinior-s in its 

Docket 170, 2, The Vestern (old s e t t l e r )  arid B s t e r n  ( ~ l g r a n t )  Cherokoe. 

Indfms; Roe 3, The W e s t e n  or Old S e t t l e r  Group of Cherokee Indians; 

and Docket Bo, 5, The "stern (&iGsant) Cherokee IrAlans, and that 

right confirned 'by opinions rendered by tho Court of C h k s  upon q p e a l s  

in the aforoszid cases, 

A comparison of  the pending ac t ion  with t h o  fomor case i n  the Court 

of C l a i m s  shows thzt the partias wcro the sans i n  both casos; ecd tfat 
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bearing in teres t  at 5$ per annum, and tha t  the aaid Choctaws received 

Interest at 55 per cnnun on this trust fund, or t h e  residue thereof, 

~ t % l  the act of &rch 1, 1907 (34 Stat,  1027) at which time tho satd 

m a t  under ffClloctaw C z e s  Per Cent Pad; W i n t e res t  theroon at 3s 

per m u m  was credited t o  the Choctaw Xation until 2.913, a f t e r  which 

tlma the fund was diminished b;r d i s ~ s ~ o n t s  thereof,  and interest  at 

35 per vlmun was credited on the d inh i shed  m o u n t s  u n t i l  1922, \&on 

the fund w a s  exhausted; the pldntfffs further stated that the i n t e res t  

derived from this a$ f ind c m m t e d  t o  $95,134,66, whereas had t h i s  fimd 

Petition, Deft s, lig, Mo, 3), The plaintiffs also f i led a claim for 

dnterest at 55 per .3nmx3 allegedly due under t he  nChoctaw Three Per 

Cent hr;ldn and stated t k t  =id i n t e r e s t  was clained on the dishrso- . 

meats f ron  the close of tZlo f isczl  yecr in wkich =do to 3-6 30, 119356 

in 'the amount of $371,431~96 (=re ~)r,(d),. p, 26, PlaictPffls Second. 

Am~ndccl 2etit;fon, i)efls. Zx, Noo 3)+, 

In the h a s t a t  case the pet2tioi-m zlleges, as wss alleged in case 

Woo fiP2Q in t he  Court of  Claix, tho  provisions of the tren&y of Jum 22, 
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that said in ta res t  was fo r  a period paid at tho r a t e  of 35 per annum by 

virtue of the a c t  of Warch 1, 1937 as pleaded i n  case Noe X-260~ and that 

said reduction of in teres t  p i d  illegally reduced the mount due and ow- 

\ ing by t.$o defendqt;  . . and "at had the  pet i t ioner  beon .p id  at the rate- - . . -. . - -  . . -. 

of 5$ instead of 35 there wmld have been due the pet i t ioner  as txnned 

in te res t  on =id t rus t  fund as of June 30, 1935# tho t o t a l  add i t i ona l  

sum of $63,423.11 (p la in t f f f t s  pet,, pars. 4 and 5) .  Peti t ioner  fur ther  

pleads nthat tho reduction i n  the rate  of in te res t  fron 5$ t o  3% consti- 

tuted a breach of defendatt  s treaty obligations and was nade without 

pet i t ionerr  s consent, by reason whereof pet i t ioner  is  Justly ent i t led  

t o  recover the sun of $63,423,12, vrith in te res t  at 4$ Der anmun fron 

- 30, 1 9 3 5 . V ~ l a i n t i f f ~ s  peto, par. 6 ) ,  

Pet i t ioner  further  seeks in te res t  on $63,423.11 conputed from tho 

several da tes  when annual interest  pcrymcnts conprising said sun beuame 

due and were unpaid ( ~ l a f n t i f f t  s pet., par, 7). 

The claim i n  the instant case i s  shotm to  be tho e ~ c t  claim as . 

mde i n  Xo, K-260 i n  the C o u r t  of Claims. 

Said case No, G 2 6 0  was decided on April 1, 1940 (91 Ct, Cis, 320) 

and tho Court o f  Cleins fauztd acd determined tht the Choctzw Eation 

was e n t i t l e d  t o  judgnent i n  t he  m m n t  of $63142je11e the er;?ct a n m t  

which the p k b n t i f f s  sought t o  rscocer i n  t b 2 t  case and. the e m c t  ammt 

s a g k t  In the  insAc;ant case; Dut t h e  Court heZd that of fse ts  m t h o r i z d  

bjr the s t a t u t e  o f  Augnst 12, 1935 (49 S-to 5 7 I i  596Ir ccxeC2ed by 
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the p la in t i f f  therein t o  be proper in the amount of $63,450026 (if the 

Cmrt should hold tho offse t  statute c o n s t i t u t i o n ~ ~ ~ ~ ~ c . r h i c h  it did), moss 

than e p l e b  'the a n m t  of tho amzd to w M c \  plaintiff was onti t lod an8 

thsrefose the p e t i t i o n  of t 5 o  ple in t i f f  should bo w ~ s  dksnissed (91 . . . .  . .-.! . 
. . . . . . .  ' . .I . . . . . . . . .  . . _. . .  , :. - .  . . . . .  . . .  . . .  . . 

cs, CIS, 320, e t  do, Defts, Ex. 1 7 0 ~  4)* 

was flwther held by said Court of C b i n s  in said opinion that 

Interost on tho $63,&23,11 was not recoverable as such or as damges  

under section 177 of t h e  Ji idicial  Code, and also boczuso tho provf sions 

of Asthch 3.3 of t h e  treaty of 1855 (11 S t a t e  611) did no% require  that 

Bnterest should 'become a part of the t rus t  fund, 

A pet i t ion  by the plztn'tiff in cause Tie, E-260 for a wri% of 

certforari in the Goart of Clins was donied by the Supreae Court of 

tho United Stztes  on 1hrc.h 3, 1941 (3'2 UeSo 6 ~ 5 ) ~  

%A response to the noti on for s u m m y  ,judmen't petitioner pleaded 

that the s ta tanent  of f ac t s  as contained i n  the notion of defendant Ria 

eubsLuantfaJlg corroctfl zinc& further,  that fttllo Court cf Claim specificalr 

Ig k o u d  that as a matter of lax t h e  pkintiff ncs e c t i t l e 8  to recover 

the difference in interest fson the trust f w d  when pcid st 35 rather 

at 5$* (in aacmnt $63,423,11), The plaint i22 offered no e ~ d c n c e ,  
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of i t s  logal contention pet i t ioner  c i t e s  the cases of the Seminole Nation 

v, United States, reported i n  316 U,S, 286 and 310. 

Based on such contentf on the pet i t ioner  a s s e r t s  the right to re- 

, l i t i e t e  ..?ho, .ex@. cl+. l i  tigat* and decidod .in . the- Court of C l a i m s ,  - - . . . . .  . 

i n  case No, 11-260, roported i n  91 G t ,  C l s e  j2Oe 
. 

This Commission i s  of the opinion tfiat the previous decision is res - 
' Judicata and that pot i t ioner ts  contentions cannot be sustained, 

'Phe Conmission I s  of the opinion that if the Court of Clains had 

off se t  tho sum of $3,574,439.65 against the claim of pet i t ioner  as pe- 

t i t ioner  claims, that nevertheless such action, i f  error, would not pro- 

vent the said decision from being res  j u d i a t a  of the Inet-wt, c2s9 fcr 

.the reason tha t  pet i t ionor k d  op?ortunity i n  t-hat proceedicg to  urge 

the same cont~ntiollis that it urges here as to  the proper determination 

of offsets, and had su& oppor td i ty  i n  the Suprema Court, which denied 

certiorari i n  said =see 

However, the a o ~ r t  of Claim i n  i t s  opinion i n  case i?oo K-260 sets 

out specific i t e n s  of expenditure which the opinioz says t he  p ~ z i n t i f f  

therein concedes as  proper offsets  i n  the following mounts (Def s, Zx, 

No, &), t o  w i t :  

an fin2tng 31 o f  fact ,  i t e n s  constitzticg $15,bE1,60 a r o  i d e r ~ t i f i c d  

as const i tut ing al lowable off s a w  (p,  25); likewise, finding 32, $5,996,82 

i s  identif ied (p. 26) ;  finding 33, $ 3 , 0 7 6 , ~  i s  idmt i f i ed  26); find- 

ing 3Sr $gr 710e52 2s identif2ed (p, 25); finsing 35, $ 6 7 ~ ~ 3 5  is i den t i f i ed  



1 Ind. C1. Comm. 341 
/ 

.- 

QP, 32); finding 38, $403.14 f s identified (p, 32) Theso specidly 

ident i f ied  htens are ollcrsed as off  s e t s  zggrogating the t o t a l  anonnt 

sf $63,450~26 and, t h i s  boing in excess of  the only claim t&icB tho 

Hm petit ionerns response t o  notion f o r  SU.W~I.J judgnent it is 

alleged that *the pemission to c l a in  gra tu i t ies  as zuthorSzcd i n  the 
. .... 

said act of August 12, 1935 is  denied the defendcat" by tho act  creatgng 

ths India3 Claims Comisslon a d ,  further, that fithe defense %-ha& was 

available t o  the  United States in ~ 2 6 0  * a @ has oovr been t r?!ccr!  atmy 

from it, w i t h  the resul t  that the concededly valid c h i n  of the plaintiff 

stands unsatisfied and not o f f s e t  a d  the privilege of offsetsing f & is 

now not astaibhle to the deferdcnt, * 
That czse (K-260) wzs trie4 a t  a tins when the grctuf ties nentioned 

were a ~ o w a b l e  off s e t s  by the Governnent a d  they were so used f o liqui- 

sate the  claim, f'io f i n d  nothing i n  the Indien Clains Combssion A c t  

present act, E l e  Judgnent of L\e Cart  of Cldns wiped out t h e  c h i s  

% t is so ordered, 




