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BEIFORE THE INDIAN CIAIMS COMMISSION

TEZ CHOCTAW HATION,
Petitioner,
VS Docket No, 56

THE UNITID STATZS OF AMERICA,

R WA AL WL N L e L

Defsndant,

Grady Lewls, with vhom was ¥, F, Semple
end H, L, Fitzgerald, Jr,, Attorneys for
Petitioner,

- Balph A, Barney and Jules H, Signl, with

whom was Mr, Assistant Attorney Gensral
A, Devitté Vanech, Attorneys for Defendant,

JUL 144850
OPINTIOY

¥itt, Chief Commissioner, delivered the opinion of the Commlssion:

The case was submitted to the Commission upoﬁ the motion of the
defendant for a summary Judgment in defendant!s favor, dismissing the
action "on the ground that there is no genuine issue as to any maferial
fact and that the defendant is entitled to a Judgment as a matter of law
in that the igssues conteined in the petition have been heretofore Jjus

dicially determined and the matter is res judicata by reason of the former

P

decision of the United States Court of Claims in the case of The Choctaw
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Fation v, The United States, 91 Ct, Cls, 320," (No, K~260 in that Court,)

The motion was made pursuant to Sec, 11{d) of the Commission's Rules of
Procedure,

Accgmpanying.said.mopiqp.ad affidavit was filed marked Exhibdbit-A,
Upon a hearing of said motion, the defendant introduced in evidence the
original peiition (Defts, Ex, Yo, 1); a first amended petition (Defls,
Bx, No, 2); & second amended original petition (Defls, Ex, No, 3)——all

filed in the case of The Choctew Nation v, The United Siates, 91 Ct. Cls,

320; elso the special findings of fact and the opinion of the Court of
Claims, &s reported in said case {Def!s, Ex, Noe U)e
The motion was orally argued before the Cormission and was talen

vnder advisement,

The right of the defendent to interpose the defense of res judicata

under the terms of the act creating the Commission and fixing its juris~
| diction has been upheld by this Commission in its opinions in its
Docket ¥o, 2, The Western (01d Settler) and Fastern (Emigrant) Cherokoe
Indians; No, 3, The Western or 0ld Settler Group of Cherokes Indians;
and Docket Ifo, 5, The Fastern (Zmigrant) Cherokee Indians, and that
right confirmed by opinions rendered by the Court of Claims upon appeals
in the aforeszaid cases, :

A comparison of the pending action with the former case in the Court

of Clalms shows that the pariies wero the same in both casos; and that
the plaintiff alleged that under iriicle 13.of the treaty of June 22,

1855 a trust fund of §500,000 was creatsd for the Choctaw irzdians,

derm
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bearing interest at 5% per anmum, and that the sald Choctaws received
interest et 5% per annunm on this trust fund, or the residue thereof,

until the act of March 1, 1907 (34 Stat, 1027) at which time the said

residue of.$390,257.,92 was sot up -on:-the books of the Treasury Depart~ - - °

ment-under f’Choctaw.Three Per Cent fund;® and interest thercon at 3%
per annum was credited to the Choctaw Nation until 1513, after which
time the fund was diminished by disbursements thereof, and interest at
3% per enmum was credited on the diminished amounts until 1922, when
the fund was exhausted; the pleintiffs further steted that the interest
derived from this 3% fund amcunted to $95,134,66, whereas had this fund
Been contirmed ot S por cumun 4he interest earned wouid have been
.$158° 559,48, "or a difference of $63,423,11, for which amount the plaintiff
1s entitled to judgment," {(Par, X, pe 26, Plaintiffls Second Amended
Petltion, Defls, X, N0o 3)e Tine pleintiffs also filed a claim for
1ﬁterest at 5% per anmum allegedly due under the "Choctaw Three Per
Cont fund! and stated that said interest was claimed on the disburse-
ments from the close of the fisoal yeer in wkich made to June 30, 1935,
in the amount of $371,431,96 (For, 1X(d),. p. 26, Plaintiff!s Second
Amended Petition, Def's, Ex, No. 3).

In the instant case the petitloner alleges, as was alleged in case
No, ¥~250 in the Court of Claims, the provisions of the treaty of June 22,
1855 by the Choctaw Fation and the United Siates creating a trust fund

in the sum of $500,000 which was to bear intecrest ad 5% per annum and
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that said interest was for a period paid at the rate of 3¢ per anmum by
virtue of the act of March 1, 1907 as pleaded in case No, K-260, end that

sald reduction of interest peid illegally reduced the amount due and ow-

ing by the defendant; and Pthat had the petitioner deen pald at the rate. . .

of 5% instead of 3% thers would have been due the petitioner as carned
interest on said trust fund as of June 30, 1935, the total additional
sum of ‘$63,423,11 (Plaintiff!'s pet., pars, U and 5)s Petitioner further
pleads "that the reduction in the rate of interest from 5% to 3% consti-
tuted a dreach of defendantls treaty odligations and was made without
petltioner!s consent, by reason whercof petitioner is Justly entitled

to recover the sum of $63,423,11, with interest at 4% per annum from

- June 30, 1935," (Plaintiff!s pete, pare 6),

Potitioner further seeks inicrest on $63,423.11 computed from the
several dates when annual interest payments comprising said sum became
due and were unpaid (Plaintiff's pet., paTe T)e

The claim in the instant case is shown to be the exact claim as
rade in No, K-260 in the Court of Claims, ‘

Said case No, K-260 was decided on April 1, 19%0 (91 Ct. Cls, 320)
and the Court of Ciaims found and determined that the Choetaw Nation
was entitled to judgment in the amount of §63,423,11, the exact amount
which the plaintiffs sought to recover in that case and the exact amount
sought in the instant case; but the Court held that offsets authorized

by the statute of August 12, 1935 (49 Stat, 571, 596), and conceded by

344
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the plainiiff therein to be proper in the amount of $63,450.26 (if the
Court should hold tho offset statute constitutionalwahich it did), more
than equéled the amcunt of tho award %o which plaiﬁtiff was entitled and
therefore the netition of t“. plaintiff should bo and vwas 4ismissg¢ (91
'ot, 01.s° 320, et al,, Defts, Exa Hos 1)

1% was further held by said Court of Claims in said opinion that
interest on the $63,423,11 was not recoverable as such or as damages
wnder section 177 of the Judiclal Code, and also because the provisions
of Article 13 of the $reaty of 1855 (11 Stat, €11) did not require that
intefeét should become a part of the trust fund,

A petition by the plaintiff in cause No, K~260 for a writ of
-ecertiorarl in the Court of Claims was donied by the Supreme Court of
the United States on March 3, 1941 (312 U,S, 695).,

In response to the motion for summary judgment petitioner pleadéd
that the statement of facts as contained in the motion of defendant %is
substantially correct" and, further, that "tho Court of Claims specifical~
ly found that as a matter of law the pl_intiff vias entitied $o recover
the difference in interest from the trust fund when peid at 3% rather
than at 5%% (in amount $63,423,11), The plaintiff offered no evidence,

Petitioner contends, however, that the Court of Clains Fconcluded
that the defendant ves entitled to offset against the claim of the plointiff
gratuliy disbursements in the sunm of $,,514,u59005," and that "such methed

of offsobting valid claims is not proper, correct, nor vaulid,® In support
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of its legal contention petitioner cites the cases of the Seminole Nation

v, United States, reported in 316 U,S, 286 and 310,

Based on such contention the petitioner asserts the right to re-
- litié%§9¢th9_9FaQﬁ clain litigated and decided in.the Court of Claims,
in case Noe E~260, reported in 91 Ct, Cls, 320,

This Commission is of the opinion that the previous decision is res
- Judicata and that petitioner's contentions cannot be sustained,

»The Commission is of the opinion that if the Court of Claims had
offset the sum of $3,574,1439,65 against the claim of petitioner as pe-
titioner claims, that nevertheless such action, if error, would not pro=

vent the sald decision from being res judicata of the inatant case for

%he reason that petitioner had opportunity ih that proceeding to urge
the same contentions that it urges here as to the proper determination
of offse}s, and had such opportunity in the Suprems Court, which denied
cerﬁiorari in sald case,

However, the Qourt of Claims in its opinion in case No, XK-260 seis
cu§ specific items of expenditure vhich the opinion says the plaintiff
therein concedes as proper offsets in the following amounts (Def!s, Ex,
No, U4), to wit:

In finding 31 of fact, items constituting $16,L88,60 arc identified
as constituting allowadle offscts (p, 25); likewise, finding 32, $5,998.82
is identified (p, 26); finding 33, $31,076.22 is identified (p, 26); find-

ing 35, $8,710.52 is identifted (p, 28); finding 36, $572.95 is identified

e s o bk anit et a AL
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(ps 32); finding 38, $403,1% is identified (p, 32). These specially
identified items are alloved as offsets aggregating the total amount
of $63,h§0°26 and, this being in exzcess of the only claim which the
court had allowed in the casg, the plaintifils petiticn ggg_dism?;sqd
'f(nef'é: T2, oo b po 80)a - | |

In petitioner's response to motion for summary judgment 1t is
alleged that ®the permission to clainm gratuities a2s authorlized in the
sald act of August 12, 1835 is denied the defendant! by the act creating
the Indian Claims Commission and, further, that fthe defense that vas
avalladble %o the United States in ¥X-260 #* ® ¢ has now been taken away
from 1t, with the result that the concededly valid claim of the plajniiff
stands unsatisfied and not offset and the privilege of offsetiing it is
now no% availadle to the defendanty®

That case (XK~260) was tried at a2 time when the gratuities mentioned
were allowadle offsets by the Government and they were so used to liqui-
date the claim, Wo find nothing in the Indian Clains Commission Act
which pernmits a reconsideration of ths offscts on the basis of the
present act, The judgment of the Court of Claims wiped out the claim
and tho Indian Claims Commission has no power to reccnsider it,

The motion for summary judgment 1s sustained and the case 1s dismissed,

I% is so ordered,

Conmissioners Ollarr and Eolt concur in the adove opinion,

July 1%, 1950





