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BEFORZ THE INDIAN CIAIMS COMIMISSION

The NOOKSACK TRIBE OF

INDIANS on relation of
Joseph Louis, Chairman
¢f the General Council,

Claimant,
Vs, Docket No, 46

THE UNITED STATZS OF AMZRICA,

Vsl st Nasal sl nt® N’ sl Vst el sl ot “ud”

Defendant,

Kenneth J, Selander, with whom was
Fredesick W, Tozt, Atvorneys for
Clzimant,

Ralph A, Barney, with whom wes
Mr, Assisiant Attorney General
Ao Devitt Vanech, Attorneys for
Defendant,

JUL 14 1850

MEMORANDUM OPINION

O'Marr, Associate Commissioner, delivered the opinion of the Commission:

The petitior, as amended, sets forth a claim of the Fooksack (also
spelled Nook~Sack) Tribe of Indians, by Joseph Lcuis, a member of that
trite and as the representative of all its members, ILouis is also de-.
scribed in the petition as Chairman of the Cocacrel Ccuncll of the Tribe,
tut such allegations havo no bearing on his capacity to bring this action,

An answer has been filed by the defendant in which, emong othor
things, there has been set up (1) a defenso to the effect that the cla

herein agserted is borred by the decision of the Courd of-
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No, F275 (79 C, Cls, 530), and (2) that tho claimant is not a tribo,
band or other identifiable group of Indians under tho Act creating
the Indian Claims Commission, (60 Stat, 1049; 25 U.S.Co 70)s
Boecause of the naturc of those two defensos the Commission agreed
with the partlies that they should bo disposed of before the case is
heard on its merits, so a hearing was had on the &th day of Juns, 1950,
solely upon the two defensas, |

RES JUDICATA

This claim was prescnted to the Court of Claims undor a special
Jurisdictiong.l act, presgntly to be considored, in case F-275 (79 C, Cls,
530), In that case nincteen Indien trides, including the claix:ant herc-
in, Jolned in an action against dofendaat to recover the value of certein
descridbed lands located in tho Stato of Washington, The claimant herein
filed a scparate petition thorein alleging 1% hod resided from time im-
mezoriel on 498,080 acres of described land which had beey taken from
the tridve by defendim.t without compensation and without its consent,‘and.
1t esked Judgment for the sun of 43,735,600 (Def. Ex, Nos 7)e

Tae identical claim is here presented and the defendant pleads the
Jvdegnent of the Court of Claims as a bar to tho present claim, -

™o first sult was dbrought under the jurisdictional act of Fedruary
12, 1525 (43 Stat, 886), which authorized tho parties to certain named
treaties and six other named trides, including the Noo&sack, with vhom
no ireatics had been made, to submit theoir claims to the Court of Claims
for adjudication, The act applylng to the Nooksack and the five othor
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nontreaty Indians rsads ag: follows:
R % & thet all cleins of whatever naturs, both legal
. and equitable,; which tho Huckelshoot, Sen Juan Islands

Indians; Nook-Sack, Suattle, Chinock, Upper Chchalis,

Lower Cheohalis, erd Eumptulip Tribes or 2ands of Iadians,

or ooy of them (with wnom no treaty has been made), mey

heve agzinst the Uuited States shall be subaittcd to the

Court of Claims witch righ%t of appeal by cither party to

the Supremc Court of the United States for detornination

and edjudication, both legel and cquitatle, eni jurisdic-

tion is hercby conferrcd upon the Court of Claims to hear

and dsterminc any and 21l suits bdbrought hercunder znd to

ronder £inal Judgment thercin; Provided, That the court

shall elso consider 2nd determinc any legnl or equitadble

defenscs, sctoffs, or counterclaims including gratuitics

vhich tho United States may have against any of said trides

.or bands,” '
As proof of tho former adjudication of the Nooksack claim by tho
Court of Clainms the dofendant has offered excerpts from tho findings of
fact and the opinion of that Court in F-275 (79 C. Clse 530), (Sce
Defendantls Ex, Koo 9). Since the exhiidbit doos not include the final
decrece of the Court, we havo examined the whole record of thc Court of
Clains in order to detorninc how the Court disposcd of the Hooksack
ciain,

Caso Ho, ¥-275 was instituted in the Court of Claims by ninetcen
Indian trides under tho Jurisdictional Act mentioned above, Thirteon
of the trides asserted clnipms based upon treatics specified in the
Jurisdictional Act and the Court decidced they were centitled to rocover
871,496,145 {sco Findings of Yact Nos. XI, XIVI, XXI and XLVI, 79 Co Cls,
530, 538, 541, 548, 567.) Thoso tribes aro roferred to in the findings
and opirnion of the Court as Tready Indians, Sixz of the tribes, with

vhom no treaties hod boon mado, including ths Hoolksack tride, wore

partios to the sane actlon and reforred to in said opinion as nontroaty
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Indians, but the Nooksack filed a separatec petition, The final order of
the Court of Claims, after setting forth its findings, rcads as follows:
"Conclusions of law, Upon the foregoing epecial
-findings of fact, which.are made a port-of the judgment

herein, the court decides as.a coaclusion of law herein,

that the plaintiffs arc entitled to recover $71,L96.45.

IThe defendants counter-clain exceceds this anount, and the

pctition is therefore dismissed "

The ninsteen parties to tha suit filed scparate petitions but the petitions
were bound together and the cover nancd tho ninetecn tribes and designated
the pleading as "Consolidated Petition,® (Def, Ex, No, 7). While the
Judgnent set forth above considered by itself is confusing, a reference

to tho opinion af the Qourt showe that what the Omart intonded hy ite
order was to dismiss the Nooksaclk petition (as well as the others), and
for the reason hercafter stated,

In its opinion (79 C, Cls, 530 at ppe 597-600) the Court first dis-
cussed gonerally the claims of the noatreaty Indians, which included the
Nooksack, and the failurc of the proof to show sovereign roecognition of
the Indian rights or titles to the lands for which compensation was scught,

and then obdserved:

"Tribval Indians clainmed by right of occupancy such vast
unlioited arcas of lands, cncompassing in many instances the
greataer and better portions of what are 'now States of the
Unicn, that hal it ever been the political policy of the
Government to accord then the same proprictary right that
atiteches to a title U*po*ior to thet of occupancy, ond open
the courts to suits as and for their taking when thrown open
to public settlcment by the United States, Congress and the
covrts would hove left cpen mo doubis “con tho subjecto¥

and concluded with this statcment res nect1ng the clains of all the non~

treaty tribeg:
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e arc of the opinion that ‘this court is without
Surisdiction in a casc between tribal Indians and tho
United Statcs for the rcecovery of the alleged value of
lands thrown opsn to public settlement by an act of
Congrees, in the abscnce of a troeaty or an act of Con—~
groess recognizing the Indians! title by right of occupancy
to-.the same, .Tho .special-jurisdictional acts do rnot confor
such jurisdiction (Mille Iac Indian case, supra), and the
issue 1s a political and not a judicial onc.®

In specifically discussing the Wooksack claim (pp. 605-~8) the Court

#The Nnoksacks were never a large tride; they were as a
rulo pezceable and industrious, they cultivated tho soil to
sons extent, and proferred the chasec to fishing or ezploit-
ing tho adjoining bays and strcons as most of the so—-called
tSound! Indians did, Why no treaty was node with then is
not inportant in this case, Vhatever may have been their
orisinad siotus, the Goverameni's relationship with then
appears as siated, and unfortunately for the tribec no govern~
nontal recognition of its claimed rights to occupancy of lands
appears, and judgnent pmay not be awarded.®

Thus, it will be socn, that what tho Court decided with respect o

the Nooksack clain, was that tho clain was baged upon the aberiginal

rights of thosc Indians and since they had never been recognized by

defendant the Court, undor the Jurisdictionol Act, had no power to make

an award thercfor, This position of thoe Court was reaffirmed im Alcea

Band

of Tillanooks v. United Statos, 103 G, Cls, Lgh, 555, where tho

Court, in referring to its holding tn the Duwmnish ot 21, Tribes v,

United States, 79 C. Cls, 530, said:

“Tho Duwanish case did not hold or intend $o hold,
that en Indian tridbe could not recover compensaticn on
the basis of original Indian usc and occupancy $itle as
for a faking if tho jurisiictionnl act authorized the
bringing of & sult end rendition of Judgment for compon~

sation on the tasis of cuch original title,”

337
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And when thé Alcoa case, supra, cane beforo the Supreme Court, that Court
discussod the Duwanish casc and reached the sdﬁe conclusien as tho Court:
of Clains as to what was decided in that case. (329 U, S, 40, 50-51).

It is obvlous, thoroforo, that the Ccurt of Clains did not diemiss
:the Nooksack petition in F-275 (79 C. Cle, 530) on tho perits, but bo~
cause it had no Jurisdiction under the Jurisdictional Ac$¢ to entortain
& clain for the veluc of land dasod upon original Indian title, The rule
is settled that a former adjudication does not bar the prosecution of o
socond action between the sanc parties on the samc cause of action unloss
the first action was determined on its nerits, and & dismissal of the
former action for want of jurisdiction is not a detormination of a case
on its merite., HMughes v, United States, 71 U, S. 2%2, 18 L, 1, 303;
Smith v. MclNeal, 109 U. S. 427, 27 L. 24, 986.

It accordingly follows that the dofonse of ros judicata must be
deniecd,

Capacity of Cloimant to Suc

As we have statod above, the defendant claims the Hooksack Indians
is not & tride, band or identifindle group (par.'3 of First Dofense), and
in the Third Defcnsc tho defendant alleges they aroc a subordinate band
of tho Immmi Tribe,

The Nooksack (Nooksak) means mountain men, This small tridbe was
located east of the Immmi tride along the Nooksack river and in the Mount
Bakor region, These Indians were not o subordinate band of the Iummi but,

aoccording to Coleman (cited by Loslic Spier in Defendantts Zx, Ho, 3), &
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tride distinct from the Lumni and differing in language, pannor end nodes
cf 1life, Thefe is a statcnent in Defendant's Ex, o, 13 to the effect
that tho Nooksack were allied with the Iumnmi and Skagit but the charactoer
or purpose of the alliancc is not shown or in anyj{.fiso.g:-’:p}aipgd, so wo
'.ca‘mnot .sa.'y that such o s:oétcment nay be accepited as proof that the Nooksacl
are a part of the Immmi, The fact is that in all of the documents offered
by the defondant (Exhibits Wos, 3. 4, 5, 6, 10, 11, 12, 13, 1), consist~.
ing of a general scrics in &nthropology, reports of Indian agents, super—
intendents of Indian Affairs, the Hoolsack werc spoken of as a tribae,
Followlng such reports the jurisdicticnal act of 1925 authorized a suilt by
the Nooksack tribe and the Court of Clains in its findings of fact and
opinion treatod the claiment hercin as a tribe, Truc, the authorization
to suc the Government is not conclusive on the aucstion of the tridbal status
of an Indi;m claimant, yct when given the right to sue as a tribe therd is
a strong presufnp?.ion at loast that the Congross considered it a group of
Indians coming within the designation of a "tride,!" and when that presg.mpés
tion is considered in corncetion with the adminivstrativé refercnccs to the
Nooksack as a tribe in practically every document offered by the Government,
we st conclude that at the tine complained of in the petition herein the
Yooksack was an entity known and considered as a tribe of Anerican Ind.ians
coriing within the meaning of the term "tribe® authorized to submit a clain
‘f.o the Indian Clains Connission,

OuT conclusion is that (1) the clain set forth in the petition is no%
barred by the judgment of the Court of Claims. in s2id case ko, F~27%, and

4 - » o - . . .
{2} that the Nooksacic Tribo of Indians is a Ftribe’ of Anerican Indiens
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as that tern is used in Section 2 of the Act creating the Indian Clains
Commission,

The Comnission is of the present opinion that the formal\order do-
ternining the nmatters now under consideration should be postponed until
thé<casé is heafa:oﬁ its ﬁerits, ﬁ&wcvef; if counséi‘for cither of éﬁe
partics horeto have a contrary opinion the Commission will consider such

views as counsel may wish to present,

Chief Conmissionor Witt and Commissioner Holt concur in the above

opinion,

July 1. 1950





