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Def endm t , 1 

Xermeth J a  Selsnder, with whom wzs 
Fredei.Wc V,  Tact ,  Attoraeys for 
C l s t l p a 1 5 ,  

Ralph A, 3arney. with whom w ~ s  
t&, A s s i  stzni Attorney General 
A,, De7it.t Vanech, Attorneys for 
Defendant, 

O ' k r ~ ,  Associate Comissioaer,  delivered the opishon of the Commission: 

The pet.itior?, as ainencied, sets forth a c h i n  of 'the Eooksack (also 

6se13-ed. E~oo~;-s~&) Tribe of Indians, by Joseph Louis, a nenber of t@;c% 

t r i t e  and as the representa t ive  of el2 i t s  rnea??crs, kmis is ahso B c - .  

scribed in t k o  petition e,s CFairmn of tkc Gv"acr2.1 C r a c d %  of the Tribe, 

but such ablegations h v o  no beari~lg on his capacity t o  brlrig th i s  action, 

Bn asswcs b 3  been filed by the 2 ~ f e n d ~ t  i n  vhlc2, emoxg o thor  

things, there &s Been set up (1) a defanso t o  t h ~  effect tht  t.he c h i n  

hazein assertc-8 i s  bzr,s& By th:?r? decici03 of  t2c Cc.::: of ,CL-Azis in czso 
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s 2 7 5  (79 c. Clo. 530). end (2) that tho claimant is  x?ot a tribo, 

band or other idont if iablo group of Indiana under tho A c t  creating 

the I n d i a  C l a i m s  Commbssion, (60 Stat, 1049; 25 U.S.C, 

Becwse of the naturo of those two dofcnsos tho Comission agrocd 

with  tho par t i e s  thnt they should 'bo disposed of before the  case i s  

ticard on i t s  merits, s o  a hezring was had on tho 8 th  day of Juno, 1950, 

solely upon the two dofensoso 
* - .Zp 

RES JUDIGA'PA 

'Phis claim was presented t o  tho Court of Clains under a spochal 

.furisdictional act, presently to bo considorcd, i n  case 3'475 (79 C e  C l s e  

53010 In tfaat c - s o  ninctecr: Ia:',Fo- trfbcs, k c h d i n g  tho c l a i s n t  here- 

b, join& i n  aa action against dofcndaat to  rocovor the valuo of cortain 

describe3 lands  located in  tho State of VaWagton, Tho chiolant herein 

% B k d  a separate  g e t i  t ion thorsin dllcg-ing i t  h d  resided fron t ino  im 

mmorial on 498,080 acres of described laad trfilch had bee4 taken fron 

the tribe by defendnnt without coqensation a d  without its consent. 'end 

it asked judgment for  the s& of $3,735,600. (Def. Ec, So. 7). 

T i e  idont ica l  c h i ,  i s  here presented and the defendant &sds the 

QrikmsnL, of the  Court of Clains as a bar to  tho present ch in ,  

'he first s u i t  w m  brought under tho Jurisdictional a c t  of February 

3.2, 1525 ($3 Stat, 886), which mthorized tho pa r t i e s  t o  cer ta in  n a n d  

*=ties and s i x  o t h q  n a n d  tribes,  including the Nooksack, with whon 

no treaties bad beon mde, t o  subnit their c l a i m  t o  the Court of Claim 

for adjudica t i  OIL, The act applying t o  tho Nooksack and tho f ive  othor 



" * t h e  d l  clci2s of whztevor nature, both  legal 
. and equft&le, ~d t i ch  tho i.hc!colshoot, =a Jam Islmds 
Indf as; Hoo& -Srrck, Suat t lc ,  Chinock, U~_ncr Chchzll s, 
kowr Chohalis, =d 31qtulip Tribes or 3 n d s  of fx3ians, 
or ray of than (wi th whoa EO treaty h s  bcen d o ) ,  my 
BIVO z&nst t h o  C i l i t ~ d  S t n t c s  s h d 1  be s i b a i t t c d  to tho  
Cmrt o f  Clafrs vIZh r!.gh', of cppcnl bj o i t k c r  F~ t ;y  t o  
f&c Saprcnc C a r t ,  of the 7%i6,ed States for  dct2,-ninat ion 
a d  txlwicatlon, bot'. lcsl and cqui b -k le ,  c n i  J -~r isdic-  
t i o x  is herc3g. confcrrcd up03 t h e  Corrzt of C l c t i c s  to hcar  
and aaternino m y  and all suits 'brought h c r a z d c r  and t o  
aonitcr f i n d  J u d ~ e n t  thcrcin; Provided, T h a t  the court 
shall e1so consider and dotcrninc cny I c p l  OT equi table  
dofessos, sctof f s, o r  c m t c r c l n i i x  including g a t u i  ti cs 
which tho United States m y  h v o  against say of s a id  t r fbus  

. or b&saR 

As proof of tho  f o r n c r  a d j u d i c a t i o n  of tho Booksack c h i n  by tho 

C o u r t  of Cbfzls tho dofondant has offered excerpts from tho findings o f  

fact and tho ogio ion  of t F 3 t  C a r t  i n  3'-275 (79 C, C I S ,  5301, (Sco 

decree of tho C-t, we bfivo exaninod tho wholo record of tho Court of 

Clafns in ordcs t o  dctornino hov tho Court disposcd o f  the Usoksa% 

c3n9n, 

&so Ifo, 3-275 was i n s t i t a t &  i n  tho Court of Clefns by nhnetoen 

Indian t r ibes  w d c r  tho Juri sdic'ciona1 A c t  nan tioaed above, Thisteon 

p m t i o s  to tho csum ac t ion  and rcforrcd t o  i n  mid rqinfon as nont ronty  
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f ndiane, but the Uooksack filed a separate petition. The final order of 

the  C o r t r t  of C l a i m ,  a f t o r  setting f o r t h  i t s  findings,  reads as follows: 

RGonclusions of Lw, Upon the foregoire eipclal 
I . : .. ... - f indings of. fact, whit$. are ntzde a p3;r t..of t h e  judgaont ,. - . . . . . . . . - .  .- 

herein, . the cokrt decides as.a conclusion of l a w  herein, 
that tho p lz in t i f fs  arc c3titBcd t o  rccover $71,496,%. 
'Ilk2 d e f c n h t s  ccunter-chin exceeds t h i s  mount, ~ n d  the 
pat i t ion  i s  therefore d f s n i ~ s e d , ~  

Tho nineteen ~ r t i e s  t o  tha suPt f i l e d  scparatc peti t ions bu t  the peti t ions 

were bound together and the cover n a n d  tho n i n ~ t  oen tribes and desfgnated 

jud@ent set  forth above considered by i t s e l f  i s  confusing, a referonce 

order was t o  dimiss the ~ooksaclc p e t i t i o n  (as well as tho others),  and 

fo r  the reason h e r a f t e r  stated, 

In i ts  opinion (79 C, C l s ,  530 at pp, 597-600) the C o u r t  f irst  dis- 

cussed gonorally the claims of the nontreaty Indfms ,  w h i c h  included the 

Nooksack, and the failure of the proof to  show s o v o r e i e  rocognit;ton of 

the Indian r i g h t s  or t i t l e s  t o  the lands f o r  which coqcnsstion was sought, . 
and then observed: 

Qr iba l  Indians clained by r i g h t  of  occu-mncy such vast 
u n l i n i t c d  arcas 31: lards, cccol?passing in m n y  instances the 
grect2r ,and bsf t c r  ~ c r t i o x s  of what m e  -now S t a t e s  of the 
bzltoa, t?at h;t i t  ever been the  po l i t i ca l  po l i cy  of tho 
Go~erment  t o  arcord then the saiic proprictzry right t h t  
atke.sl~es t o  a t i t l e  sllpcrior t o  tfist of  oc~ilp~ncy, ,  cnd opcn 
t3s courts t 3  silts os c?rd for their t ,&ic~ *;,%en tho:;= oyen 
t~ p ~ b l i c  sett ' lcxxit by tho 'LTnitcd SSttcs,  Cmgrcss cad the  
cct~*r'cs 1 ~ 2 L d  k1vc l e f t  cpcil cc: ds.~'cts q o n  t k  slrb,jczt,ff 

m d  co?slu2cd with th i s  statcncnt  respecting tho c3aim cf 211 tho non- 
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W e  a90 of the opinion that 'this 
&risdiction in a caso betwoen tribal 
Unftcd Statos for tho recovery of tho 

caurt is  withmt 
Indians and t h ~  
ohboged value of 

Nocksack clain 

a largo tribe; 

Thus, it wi11 bo socn, that what tho  Court dccldod with rcspxt t o  

sights of' those Indians on3 since they had ncvcr bccn recognized by 

defendant t h o  Court, U3dm the YwisdictioixA Act, I& no power t o  8-aaho 

an award therefor, This positf on of tho Come was reaffiracc? in LLcea 

C-B, in ~ e f z r r i n g  t o  its holding f n  tho Dc~.-.raPsh ot c9, Tribes v, 

Unite& States, 79 G, Cls, 539, said: 
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I t  i s  obvious, thoroforo, that thc Court of Clains did not df a d s s  
\ . . . .  

, . .  . . . . . . . . .  . . - .  

the %ooksack p e t i t i o n  i n  F-275 (79 C, Cls. 530) on tho nerits, but 

-60 it iVLd no jur isdf  ction under tho  Jurisdictional A c t  t o  entertain 

a c W n  for tho veluo of l m d  h s c d  upon o r i g i n a l  Indi'ur t i t l e ,  The rule 

is settled that n forner adjudicat ion does not bar tho p o s e c u t i o n  of a 

~ocorad actio~ betwoen tho sane p a r t i e s  on the srtno  use of a c t i o n  unl~ss 

the f i r s t  a c t i o n  was datcrninod on i t s  nerits,  and di sn i s sd  of tho 

forner a c t i o n  f o r  tmnt of ju r i sd ic t ion  i s  not n detc:mination of a caso 

on i t s  nerita, &&es v. United States, 72 U, Sc 232, 18 L. 3. 303; 

Smith v. M c ~ o a i ,  109 U, S, 427, 27 L. x, gg6. 

1% accmhiagly follows t ha t  tho dofonso o f  r o s  judfc-atrt nust be 

Ca.pacity of  C l n i m t  t o  Suc 

As wo b v a  stated abovo, the Cefenhnt chins the ZJooksctck- Inc?ians 

is not a t r i bo ,  band o r  identificiblc group (par. 3 of r'irst Dofcnse), and 

!%o Nookmck (l7ooksak) means nou-atain non. This ~ ~ 2 1 1  t r i b o  ttns 

located east of the Lunzli t r ibe  a l o n g  the f7~10ksack river an4 In tho Mount 

b.hr  region, These Indians  wcrc n3t LI su%ordinntc bat? of t5o ljunni but, 

ao-dbrg t o  C o l c z n  (citod by i o s l i c  S_nicr i n  DefcnS,antl EI 3~. 170, 3) ,  a 



I Ind. C1. Comm. 333 

tribe d % s t i n c t  fron tho Lunni and c i i f fer ing i n  language, manor  and nodes 

of l i f e ,  Thoro i s  a. s ta tcncnt  i n  Defendant's Zx, 170, 13 to tho offoct 

that tho Nooksack were all iett  with thc  L u m i  and Skagit but  tho  chX%ctCZ' 

OT F j ? O S O  of tho a l l i m c o  i s  not shown o r  i n  nny;:iso e - q l ~ i n e d ~  so WO 
. . . . . . . _ .  . .  . - . . . . . .  .. . .. . 

cannot .say that such s statcncnt  nay 3e  accq';cd as-proof  thzt  tho Xooksaclr 

a p a t  of the  I:unie The f a c t  i s  t h a t  i n  all of tho documents o f f  o m d  

by tho defondsnt (&hib i t s  Bos, jr 4: 5, 6, 10, 11, 12, 13, l1!-), colasist- 

in(: of cr general  s c r i c s  I n  linth.ro~ology, r epo r t s  of Icdinn q e n t s ,  super- 

intendents of Indim hffzjrs, the lioo!zssck were spokcn of a s  a t r ibo ,  

Following such r s p o r t s  the &risAicticnal  a c t  of  1925 authorized a s u i t  by 

tho lJooksack t s i b e  and tkc Court o f  Clains i n  i t s  findings of f a c t  and 

q~iaion treat& the clnim.nt hcrcin as a t r ibe .  True, the  au tho r i za t i on  

bo suo t h e  Goverment i s  not  conclusiva on tho qucstfon of tho tribal s t a b s  

of an I n d i a  claimant, yet when Gven  tho r ight  t o  m e  as a tribe thcrd i s  

a strong grcsun13bvion at I c ~ t  t ha t  the Congross considcrcd i t  a group of 

h d i s a s  coning within the desigzmtlon of a ntr i3e , f r  and when t A ~ t  p r e s m p  

t ion  i s  considered i n  c o r ~ ~ c t i m  ~ 5 t h  the  n h i n i . s $ r a t i ~ e  mfercncos  to  tho 

Xook~zck  as a t r i b e  i n  prrctiaafly every docunent off'cred by the Govesmcnf, 

we mst conclude t-kt at the t ine  coiqlained of i n  the p t i t i o n  herein t h o  

Kooksack was an ezltitg horn a d  considerod 2s a t r i b e  of  h~csi- Xr<ims 

c o d n g  tfi tnin tha nzznicci; of tkc  tcrsl %tsi3cE mthosized t o  su%~iQ a c1a.j.n 

to thc I n d i m  Clains C~missi33, 

Our conchsiox i s  tkat (1) the c l a in  se t  fo r th  i n  the p e t i t i o n  is no t  

b ~ r r e 3  by the  judsent of  tkc Clmrt of C l a i m  i n  szhd c2sc So, r?-27% and 

( 2 )  .&?:t t ho  3oolrsnc:: Tr ibo  of Ixx%~ns is c?. fi'c:.ibcif cf ,%~crlcan Bndielas 
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as that tern is used in Section 2 of the Act creating tho Indian Clains 

Comi ssion, 

Tho Connission is of tho y e s e n t  opinion that the f o r n 3 1  order do- 

tcrnining the natters now m-dcr considcrztion should bc postponed until 
. . . . . . . . . . . .: 

the . a l s o  ho&d .& its neri'cz, hiwcvcr, if counsel for tither of tho 

p a t i o s  haroto have n contrzrjr o~inion the Connission will consider such 

views as counscl m y  wish to present, 

Chief Connissionor Y i t t  and Comnissioner Bolt concur in the altove 

opinion, 




