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BEFORE TEE INDIAY CILAIMS COMI{ISSIOW

THE WESTERY (OLD SETTLZR) CHEROKEE
IIDIANS, on the relation of Dorothea
Owen, Thomas Roach, Ellis Crowell
Duncan, Elizabeth Schrimsher-ILevis,
Alice Flournoy~Smith and laxine
Wooda.ll,

Plaintiffs,

VSe Docket Koo, 24

THE UNITED STATEZS OF AMERICA,
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Defendant.

Appearances: Weodson E. Horvell with whom was .
Gecrge =, Norvell and Wilfred A. Hearn,
Attorneys for Plaintiffs.

Ralph A, Barney and Jules H, Sigel,
with whom was lr, ‘Assistant Attorney
General, A, Devitt Vanech,

Attorneys for Defendant,
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OPINICT OF THE COMMISSION

O'arr, Commissioner, delivered the Opinion of the
Commission:
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This claim is presented by "The Western (014 Settler) Cherokee
Indlang, on the relation of Dorothea Owen® and five other named individual
Indians against the United States to recover the value of lands alleged
to have been taken from the Western Cherokee by the defendant without
adequate compensation. |

Token 1iterally, the title would indicate that the Vestern
Cherckee Indiansg are considered a legal entity héving capacity to pro-
secute the claim, however, the following allegations of the petition show

that the suit has been brought by descendants of members of a group, known
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group or theilr descendants:

UThat Dorothea Owen and the individuals therein assoclated with
her, are severally descended from a member of that group of Indians 1dentifi;
ed as the Western, or 01d Settler, Cherokees, hereinafter called the Western
Cherokeeg, That such group has been go identified and recognized by the
defendant for more than one Mndred twventy—five years past. That this pro-
ceeding is institufed on behalf of such group of Indians, and for themselves
as individualé, and for the use and benefit of all others who are simlilarly
situated and have like interests. That the name of éach relabtor appears

upon the final rolls of Cherokees by bloods as approved, premulgated and

pudblished by the Secretary of the Interior.?
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We shall, therefore. for the purposes of this determination,
treat the named individuals as suing for the bensfit of all members, or
their descendanis, of a group of Indlans known as the Western Cherokees,
as authorized by section 10 of the Indian Claims Commission Acte (25 UoS.Ceds
70i). See ILoyal Creek v, United States, Docket Foo le

The defendent has challenged the rigri of the plaintiff to
present this claim and the jurisdiction of the Gommission to entertain it
by a timely motion to dismiss the petition on the ground that the Western
Cherokee Indians is not an identifiable group of Americar Indians under tho
Indian Claims Cormmission Act, This requires us to determine whethexr the
group is of %he chaﬁcter permitied to prosecute a claim agalnst the United
States before this Commission.

If the Western Cherokees is not an identifiablc group as
contemplated by the Acts the claim is not maintzinable and we are not per-—
mitted to a2djudicate it, and it makes no differcrce whether it 1s presented
by the named individuals as represcntatives of the Western Cherokees or by
the Cherokee Xatlon on behalf of the Western Cherckeese éo the first
question to be determined is whether the Westernm Cherokees arc an
T3dentifiablec group of American Indians®, If they arc then and then only is
1t necessary to deierminc whether the suit mey be brought by the individual
Indians in a rcprescntative capacity or by the Cherokce Natiorn.

We gather from the facts alleged in the petition, from the

documents rcfeorrcd $o therein anmd facts we moy judicially notice, that
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tho Cherokee Indians long prior to 1817 inhabited part of what was
or is now thc States of Tennecssce, Alabama, Georgia and North Carolinz.
Early in the ninoctcenth century the Cherokees living in the Southern
part of thoir demain dosired to continuce the untor lifc west of the
Misslesippi river, gamc having become scarce where they lived, and the
Prealdents, in order to satisfy the wishes of those Cherokees dcsiriﬁg
to move wost, authorized a party of thosc Indians to cxplorc the country
between the Arkansas and White rivers, in what is now the Stato of Arkansas,
for tho purposc of locating a ncw home, 4s a result of tho explorations
the Indians chose the térritory in Arkansas and on July 8, 1817 (7 Stat. 156)
a trecaty was concluded between the United Statcs Pand the chicfss headmen
and warriors, of the Cherokec Nation, cast of the Mississippi river, and
tho chiefs, hcadmen and warriors of the Cherokees on the Arkansas river®
by which there was ceded to the United States by the ¥Chiefs, hoadmen and
warrlors of the whole Cherokoc Nation® a part of the Chorokce domaln cast
of the Mississippl river in exchango for an cqual arca of land lying in
Arkansas, 4rt. 5 of that trecaty rcadse
iThe United States bind themscelves,

in cxchange for the lands ceded in the

first and sccond articles hereof, to give

to that part of the Cherokee Nation on

the Arkanasas as much land # * %%, as yas
ccded by the Indianse (Italics supplied)

This whole trecaty, which was made by the Cherokee Hation, shows a
division in that nation between thosc remaining east (who became known

as the Eastern Cherokecs) and those who cmigrated west (who became known
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as the Western or 0ld Sottler Cherokees) of the Mississippi rivor and is

a plain rocognition of thc Westcrn group by the United States as being a

distinct part of tho Cherokec Nation. This rccognition becomes morc pro-
nounced by the acts of the United States following the 1817 trcatye

A trecaty was concluded by the Cherokee Nation and the
United Statcs on Fobruary 27, 1819 (7 Stat. 195) by which further terri-
tory cast of the Mississippl river was ceded to tho United States and cer-
tain agrecmonts were madce This treaty scems to hzivo becn made by tho -
Eastorn Cherokeos alonc for it scems to affect the Eastern Cherokocs maine
ly. However, in Art. 6 provision is made for dividing the annmuity of the
Nation "two-thirds to the Cherokccs east of the Mississippi, and one-third
to the Cherokocs west of that river,"

Coming to the treaty of May 6, 1828 (7 State. 311) wo find the
fchiofs and Head Men of the Cherokee Nation of Indians, wost of the
Mississippls they being duly authorized and cmpowered by thcir Mation",
making a trocaty with the United States by which the Indians ceds their
Arkansas lands to the United States in exchange for lands located in tl.ze

~Indian Territory. This trecaty was made with the ‘Western Cherokees to
provide them, and such of the Eastorn Cherokces who may wish to join them,
a permanent home. That in concluding this treaty the Government was decal-
ing with the Western Cherokecs only, sce Supplementary trcaty of February
14, 1833 (7 Stat. 414) and United Statcs v. Western Cherokces, 148. UeS. 426,

470,
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Following the two trcatics referred to above, tho "chiefss
Hoad Mcn and People of the Chorokee tribe of Indians® concluded a treaty
by which they ceded 211 their lands cast of the Mississippl river, and
most of the Eastern Cherokecs moved west and were united with the Woestern
Cherokecs. This treaty was signed December 29, 1835, and was agreed to
on December 31, 1835, by a delegation of Western Cherokees. (7 State 578;
7 State 487).

Then there is the $rcaty of August 6, 1846 (9 Stat. 87L) wherc-
by it was intended to settle the disputes existing between the two sections
of the Cherokees, and 1t provided a formula for dctermining the value of
the intercst of the Western Cherokees in the lands cast and west of the
Missigeippl and in the funds of the Nation, which intercst of tho Western
Cherokeos was expressly rccognlzed by the fourth Article of the treatye
That articlc alsoc defined the Western Cherokees as %ell those Cherokees
west of tho Mississippl, who cmigrated prior to the treaty of 1835, and
Articles & and 5 roquired that the amount ascertained to bc due Western
Cherokces be distributed per caplta to "each individual of said parxty
of %014 Scttlers? or Woestorn Cherokecso.® Incidentally, the Congress
eporopriatod money to pay the Western Cherckees the valuc of sald interest
found to bc due them,

The above is sufficient to show that throughout the long and
troubled history of the Cherokee Indians the Goverament and the Indians
themaclves rocognized the Western Cherokecs as a well defined diviglen

of tho Cherokee $ribe, noamely, %thosc Cherokocs west of tho Mississiprl
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vwho omigratcd prior to tho treaty of 1835,F Whether they can be othor-
wisc ldentificd docs not appcar important at this timo bocausc tho
dofinition will sorvo to distinguish the Westorn Cherokeos from the other
nembers of the Cherokee tribe,
The related question for dctermination is the character of the
claim hero proscnted, We decided in the Loyal Crock casc, Dockct Noe 1s on
NIf such a group can be identified
and 1t has a common claim it 1s, in our
opiniorn, an !identifiable group of American
Indians! within thc intent of the Act and it
nced not bo a political group in character.®
and that idontifiability was not in itsclf sufficient to pcrmit the pro-
sccutlon of a group claim unless such a claim is onc common to the group
and not simply a common suit for individual claims, Fortunatcly, all
questions as to the character of the claim and the czpacity in which
the claimants come before this Commission have boen sct at rest by the
Court of Claimg and the Supremc Court in the Old Scttlcr casc, 27 Ce Clse 1
148 U.S. 427, That casc was filed in the Court of Clainms undor a juris—
dictlional Act rcading, in so far as pertinent, as followsa?
"That the clain of that part of theo
Cherokoc Indians kmown as the 01d Settlers
or VWestern Cherokeos is referred to court
of claims ¥ % to determinc what sun or suns
of moncy, if any, arc Justly due from the
United States b0 sald Indians, arising fron
or growing out of treaty stipulations and
acts of Congress relating thercto, ¥ * %,8

It will bec seon that the "Chorokee Indians Imown as the

01d Scttlers or Western Cherokocs® werc authorlzed to suc, howcvers tho
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sult was brought by threo persons "for themsclves and as Cormissioners of
- the Western Cherokees® and thoy alleged that the claimants aro the remaining
part of those Cherokec Indians who formed and composcd the Westorn Chcrokoc
¥atlion. Both courts declded that the Westetrn Cherokees, zs such, had no
logal capacity to suc but that the membors of the Cherokco Nation kmown a#
the Western Cherokees had a common claim which could be prosecuted dy their
representatives, and Judgnent wes accordingly rendered and the amount of
tho award was ordercd paid out to ¥each individual of the claimants entitl.
cd to participate in said per capita funds® 27 Co Clse 1, 61f approved by
the Supreme Courd, 148 U.S. 427, 480-1,

Tho effect of the docisions dy the Court of Clzaims and the Supreno

o Clse 1 148 UoS. 427, above referred

@

Court in the 014 Scttlers casc, 27
tos was to permit a2 suit in a represceatative capacity by an identifiable
group of Indians, part of a tridbe, having a cormon claim, for the benefit
of the members of the group, or their descendants, cven though (as the Suprono
Court said at page U479 of its opinion) ﬁmho't01d Settlers®, or Western
Cherokoesy, are not 2 body politic, nor have they a corporatc existoneos nor
any capaclty to act collectively.® In that case it was ncecssary to apply
the equily rule pernitting class suits,

It would seen that if the equity rule applics %o suits to enforce
a claln such as that adjudicated in thoe 01d Scttlers case, supra, there can
bc no quostion about the right of the named individusl plaintiffs 20 pro-
secuts their claim in vicw of Soction 10 of the Indian Clains Comnission Ack

(25 UoSeCoAa 701), which expressly provides for represcntative suiis upon
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bohalf of an identifiadlo gréup of Amcrican Indians, unlcss linited by tho

provision rospecting tridal organizations hereafter to bc considored.

Counscl for defendant further contend, as thoy did in the Ioyal Croek
casey Docket No. 1, that an identiflable group must be of a political
charactor. Wo docided in that caso that an 1dontifiablo group mocd mot be
political in character and wc bcliove our decislon in that case applies to
the question herc advancod.

Our conclusion is, thereforc, that tho Western Cherokees is an
idontifiable group of American Indians under Soction 2 of the Indiax Claims
Commission Act,

The defondant also contends that the instant claim cannot be prosecuted
by the Wostern Cherokecs because they are membors of the Cherokoe Nation or
tribo which has a tridal organization recoganized by tho Scerctary of tho
Interior as having authority to roprosent all its membors, which includes
tho Western Cherokeecs, and therefore has, under the statutc, the exclusive
privilege of reprosonting the Westera Cherokces. For the purposc of this
discussion we will assumc that the Cheroec Nation has a2 tridval orga.ni.ze.tion
which is recognizoed by the Sccrefary as héving authority to roprqscnt that
tridec in 1ts dealings with the United States in 211 tridal mattcers. Tho
dofendant docs not clainm that the Western Cherokecs arc organized, in fact
1t scoms to bde conceded by both partics that they arc note

- Having docided that tho Wostorn Cherokees arc an "idontifiable group

of Amorican Indians® the question ariscs as to how the claim must be prescented,
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that is, (1) 4n the name of the Western Chorokeecs, (2) by members or doscend-—
ants of members of that group, or (3) by the Cherokece NHation of Indianss
- Yo have alrcady deternmined that the Western Choerokees havo no
capaclity to act collectively in that nome, so further spaco will not be do=
.voted to that quostion.
Soction 10 of the Act rcads as followss
fAiny clain within the provisions of this

Act ney be prescnted to the Commission by any

nenber of an Indian tridbe, band, or other

identifiablc group of Indians as the represcntas

$ivo of 2ll 1its nembors: tut wherever any tridbal

organization oxlsts, rccognized by the Scerctary

of the Interior as having authority to reprcscat

such tridbe, band, or group, such orzanization

shall ©be accordod the exclusive privilcge of

roprecenting suth Indians, unless frauds collusion,

o7 lachea on the vert of suneh orzorizntion he

ghowva to tho satisfection of the Commission,®
Tho obvious purposc of this scchlon was to provide o procedurc for sub-
nitting the claimg of the Indian groupss nanmcly, tribcs, band, or other
fdontifiablc groups, who, by Scction 2 of the Act, arc authorized to pre—
scnt claims ogainsgt the United Stotes and have them adjudicated by the
Comnission. Two mothods arc provided. 2By the first, o nmember of the
claimant group moy present the clalm as the ropresentative of all the
nenmbers of the group. It would scen that a merber of 2 claimant group ray
also present a clain vhen an organized group {which will be discussed later)
falls to do so bocause of fraud, collusion or laches,

Tho sccond ncthod provided by said Scetion 10 applics e cascs whero

a tribal organization cxists, and in such cascs it is provided that if such
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tribal organization is rccognizcd by the Soerctary of tho Interior as have
ing authority to rocprosont the cleimant "such organization shall bo accord-
‘ cd the cxclusive amthority to reopresont® the claimant. It is tho epplica~
tion of this part of the scction that presents the difficult problen and
vhich the doefendant insisto requires the clain to dbe presented by the
Cherokoe Mation instcad of representativos of the Westorn Cherokocss

It will be noticcd that the statutc refers to Ptridal organization®
as boing accordod the cxclusive privilcge of representing the clainant,
bo it a tridbe, band, or identifiablec group. Identifiable groups arc rarce—
1y, if over, organized like a tribe or band, which are generally of a
political character, in fact no organization of an identifiable group has
beon dbronght to our attontion. cxceot organizations formed for the purposo
of prosonting clains, but we arc not awarc of any casc wherc such an
orga.niza_.tion has dcen rocognized dy tho Secrctary of the Interior, and
it can hardly be said that an organization created for the purposc of
proscnting a clain is & ®tribal organization® as t_hat torn is goncrally
understoods So, it would apiaca.r that what Congress had in nind was to
glve "tridval organizations® tho cxclusive right to present $ridal clains
of tho tribe or band it is organized to reproscnt. Considored in this
scnso thero would be o sound and logical reason for according the tribal
organization tho exclusive privilcge of j)ressing its clain rather thon
rernitting 2 nmombor of the claimant group to do soy for it would be tho
orderly and representative way to handle claims of an orgonizoed tride,
band or identifiadle group, and, as we have siatcd above, it is to such

clains tho provisions we arc considering opplye But the faci that a
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tribal organization shéll havo the exclusive privilege (in the abscnce of
fromd, collusion and lachos) to presont tridal claims docs not lcad to the
conclusion that the provision was intonded to give the tribal organization
the oxclusive right ¢o presont a clain of an unorganized identifieble group
égmposcd'of,a segnent of $he. nenbers of an organized triﬁé. Idontifiablo
groups {as we indicated in the Ioyal Crock Casc, Docket No. 1) arc not
organized as arc tridbes or dbands, but may have collective rights which aro
oenforcoable, if they can bo cstablished, by a representative suit under the
expross provisions of ¢the first part of Scction 103 we f£ind nothing in the
subscquont provisions of the scction that chonges the right to subnmit
clains through tho nediun of neobers of the unorgenized groupe The statute
amthorizes sudbnission of claims by such groups (Scce 2) by a nember theroof
{Soce 10) and through attornoys rotained to represent its intorests (Soee 15)3
languasze mach nore dofinitc than thad uscd would be nccossary to convince
us that the Congress intonded that only a $ribal orgonization may represcent
an identiflable group within a tribe and thus control the handling of &
clain vhich ncither it nor its full membership have an interest ine

Another objection to the clainm being presented by roprescatativos
of tho Westcrn Cherokees was rmede by the Governreant on the ground, as wo
understand the arguncat, that the Western Cherokees lost their autonomy by
uniting with 211 the other clements of the Cherokeo Hzatloan in the treaty of
1845, and, as a conscquence, lost their right to proscat their clainm cxcep?

through or dy tho Cherokoc Nation, Our doterminstion that the Western Cherokecs
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are en identifiable group and entitled %o submit a claim through a
menber or descendant of a member, acilng in a representative capacitys
would seem sufficien’ answer to the cbjection.

For the reacone set otk abore, the dofendantls motinn will be

overruled,

Chief Commissioner Witt and Commissioner Holt concur in the

above opinion,

September 13, 1949





