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Dmcan, Elizabeth Schrinsher-Levris, 

1 
1 

Alice Tlcurnoy-Sni t h  and Xa;rine 1 
l f 0 0 a a l l ~  1 

1 
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George 2. Yor re l l  azd Vilfred A. Reaxme 

Attorneys for Plaintiffs. 

Ralph A. Barney md Zules H, Sigele  
with whom tras 1!r, 'Assistant A t t o r n e y  
General, -4. Devitt Vanech, 

Attorneys for Defendant. 
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% !!!Ids claim is presented by "The Western (old s e t t l e r )  Cherokee 

Hn61anso on the relation of Dorothea OweaG and f ive  other Ilarned i n d i v i d d  

Indians agalnst th9 United States t o  recover the value o f  lands alleged 

t o  have been taken from ths Vestern Cherokee by the defendant without 

adequate cowensat ion, 

Taken lf terally, the t i t l e  would %nG.cate that the Piestem 

Cherokee fndhns  a m  considered a legal  en t i ty  having c q a c i t g  t o  pro- 

secute the claim, howeven the follatrfng &legatlions of the peti t ion show 

graup o r  t he i r  descendantst 

?bit Dorothea Owen and the individuals therein assoc%ated %.th 

her, are seve~al ly  descended from a member of that group of Intl%ans identifl- 

ea as the Western, or  Old Sett ler ,  Cheroltees, heseinzfter called the Western 

Cbsokeea, That such group h s  been ao iilentified anti recognized by the 

BeSendaaLt f 02 more than one hundred ttrrenty-five years past, That this psa- 

ceeding i s  fnst i tuted on b e h l f  'of  such group of' Inrlians,, a d  for thenselves 

as i&i~idUELLsr arid for  the use end benefit of all o t h e s s  who are similarly 

situated an3 have l ike interests, T h a t  the r a e  of  Bach r e l a b n  eppeass 

published 3y the Secretary of the Izterior," 



1 Znd, CI. Corn. 165 

We shallb therefore? f o r  the purposes of t h i s   determination^ 

t rea t  the m e d  individuals as suing fo r  the benefit, of all rnsrnbesse Or 

thei r  descenda,ntso of a grocp c;f Izadians knom as the tlestcm Cherolcees~ 

as authorized bg section 10 of the Indian C l a i m s  Connission Act.  (25 ~ . ~ 0 6 0 6 1 s  

7QiIa See L3yal Creek v. Udted States, Docket lae l9 

The defendat has cfictllenged the rigkt of the pla tnt i f f  t o  

present t h i s  clain an& the jurisdiction of thc Conmission to ermtertah if 

by a timely notion to 2ismiss the pet i t ion on the ground. tb t  the tTeatern 

Chesokee IndOans is not an i&entffiable group of tamericz~ Indiarzs u d e s  tho 

Lnaian Clafms Comission Act, T h i s  requires us  to  deternine whether the 

States befox% this Comiss%on, 

IX tiznY Western Gherolkecs i s  not  an idcn'tifiablo group as 

contemplated b;. tho Acts the claim i s  not d .n ta inablo  and we are not per- 

mitted t o  &judicato it, and it makes no differccec tAethcr it i s  presented 

by tho nancd individuals as rcprcscntatives of the Yestcrs Chcrokcea o r  by 
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tho Chcrokcc Indians long pr ior  t o  1817 inhabited part of what was 

0s is raaw thc Statcs of r%cnnossoo, Alabamap Georgia and Xorfb Carobintbe 

Ear237 in tW ~nzo'tcormth century %kc Cherokees Living i n  thc Southom 

part of thoBr donain dosircd to  continuo thc huntor l i f e  west of tho 

Mios2ssippi r ivcr ,  gmc haykg bocomc scarcc tficrc thcy l i ~ c d e  and the 

Prcsldcnt, Ln ordcr t o  satisfy the wishcs o f  those Chcrokcos desiring 

t o  m o m  west, zuthorizcd a party of thosc Indians to  cxplorc the country 

batmen tho Arkansas and FMto nSvcrs, i n  w h a t  is nov~ thc Stato of Arkansas, 

f ~ r  thg purpose of locating a new home, AS a result of tho explo~ations 

and warriorso of the Chorokcc Nation, cast of tho Yississippd. rivero and 

tho chiefsp hcadrtcn and t~asr iors  of thc Chcmkccs on t h o  Arkznsm r iverm 

by which theso was ccdcd to the Unitcd Statcs by the "GhPcfao hoadmcil 

~ r f o s s  of tho avhlc Cherokoc PTation" part of thc Chcrokcc domdn cast  

dskansaso k ~ t ,  5 of that tmaty rcrds: 

division i n  that m t l o n  bet~vccs thosc remaining east (tho bccac  kaovm 



1 Ind, C1. Corn. 165 

as tho Fkstern or Old Se t t l e r  Chorokceo) of tho Hississippi rivor and i e  

a plain mcognition of the Western group by the United Statcs as bc iw  a 

dist inct  part of tho Chcrokco Nation, This recognition bccones mom pro- 

nounced by tho acts of the Unitcd Statos following the 1817 treaty. 

A t rcaty was concluded by the Cherokoc Nation and thc 

Unit@ States on Fobruary 27, 1819 (7 Stat. 195) by which further ter r l -  

torg oast of the 14iosissippi r iver  was ceded t o  tho United Statcs o;nd cer- 

tain agrccmonts were made, This trcaty scene to havo been malo by tho 

a s t o r n  Cherokcos alonc f o r  it seem t o  affect  the Xastcrn Gherokocs 

lye Howcvor, i n  Art ,  6 provision is mado f o r  dividing the annuity of the 

Nation ntwo--thirds to  the Gherokccs east of the l<icoissippi, and one-third 

to  the Chcrokoes went of that rivor,a 

Coning to  the trcaty of May 6, 1828 (7 ~ t c t ,  311) IVO f i a a  tho 

'chbfs and Head lbn  of the Chcrokcc 'ration of Indianst west of the 

MisSiscippi~ they 'being duly authorized and ompowered by their  EatiOilnr 

m a k i n g  a troaty with the United States by t~hich the Indians cedo thei r  

Arkansas lands to  tho United Statcs i n  exchange fo r  lands located in the 

Indian Territory, T h i s  t rcaty t;ss made with the Western Cherokees t o  

pwvido thens and such of tho Eastern Gherokces who my wish t o  join them* 

a permanent hone, T h a t  i n  cojcluding th is  t rcaty the G o v c m n t  was deal- 

ing v i t h  the Western Cherokees only, see Supploncntary t rca ty  of Febmary 

140 1833 (7 Stat,  414) and United Statcs v, Vestern Gherokccs, 148 U.S. 426. 

470 0 
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Z'oblowing the two t rea t ies  refcrrcd to  ~ ~ O V C *  tho "cUefsa 

Bead Mcn d People of the Ghcsokce t r ibe  of Indiafbsbonc3.ud~d a tmaty 

By wMch thcy ceded a311 the i r  lands cast of the klississippi river8 d 

nost of the Eastern Chcrokccs moved west end ttcrc united with the Fi'ost~Z% 

Chcrokccse W s  t reaty tias signed Dcccnbcr 29, 18350 a d  was =rood t o  

on Docen3cr 31@ 1835. by a delegation of t i e c t c m  Chcrokoes, (7 Sta to  478; 

7 stat, 489)* 

'fhen them i s  the treaty of h g u s t  68 s&G (9 Stato 87~) whsrc- 

by it was intended to  se t t l e  the d f s p t c s  existing between the two scctions 

sf' the Ch9mkeesp znd it psovidcd n formla fo r  2ctcrz.infng the v d u c  of: 
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who cmigratcd prior t o  tho treaty of 183Se" Whcthcr thcy can be othorc- 

idcntificd does not appcar importat at t h i s  t inc  bocausc tho 

definition will servo t o  distinguish the ffcstorn Chcrokoos from thc 0 t h ~ ~  

ncnbcrs of thc Chcrokco tribe, 

The rclatcd qucetion f o r  dctcrnination is  the character of tho 

claim hero prcsontcd. Wo decided i n  thc Loyal Crock casc, Dockot Do. 1, on 

xw 6, 1949 t 
"If such a group c,m bo identifies 

and it has a comon clain i t  is, in our 
opinior., an ' idcntifiablo group of Amcrican 
Indians' within thc intent of tho Act wd it 
neod not bc a pol i t ica l  group ir, chasactcrma 

and that idontif iabfl i ty was not i n  i t se l2  suff icicnt t o  pcrnit the pro- 

socution of a group claim unless such a clain is onc connon t o  the group 

sad not s i n p l j  a conno~l suit  for  individual clains. Fortunately. all 

questions as t o  thc character of tho c h i n  and thc czpacitg i n  which 

the cla5rxmtta cono bcforc th is  Gonnission have bccn sct  at rest by the 

C o u r t  of Clzins ma the Suprcnc Court i n  the Old Sct t lcr  cam, 27 C. CIS. 1, 

14-8 U,S, 427, a t  casc was f i l cd  i n  thc Court of Claim wador a juris- 
* 

dictional Act reading, i n  30 far as pcrtincnt, as follows: 

n T b t  thc c l d n  of that p,vt of tho 
Chcrokoc Indians lcnown as the Old Sct t lcrs  
o r  llcstcrn Chcrokccs i s  rcfcrred to court 
of clains * * to dctcmino what sm or suns 
of noncy, i f  =myr arc justly due fron tkc 
United Statos t o  said Iildimsr arisirig fron 
or growi,n,e out of t r c ~ t y  stipulations and 
acts of Coxgress relating thcrctop * * QeU 

It w i l l  'bo soon thzt tho nChcrokcc Indians laown as the 



suit was brought by three persons *for  thcnsclves and as Gomissioncrs of 

the %stom Cherokccse and they alleged that the clainants a o  the rcsa1Ibj;ng 

part of thoso Chcrokec Indians who f o m d  a d  conposcO tho fiestom Chcrobo 

N2tio3bb Both courts decided that the ticstern Cherokees, z s  suchb had no 

7,~gaI capacity t o  suc but th t  the neiJbora of the Cherobo hiation known as 

the Wcstcrn Cbsokces I d  a connail c h i n  which could be p~osecutcd by their  

mprcs~zltativcs~ a d  3udgont ms accordiiagly rcndercd and- the ancnmt of 

tho awmd was or&rcd paid out to %ach individual of the clilinaats erat%tl- 

~a t o  participate f n said per c q i t a  fui1d.8 2'7 Ct, Clso l9 61: ap~.mccd by 

tZLC S ~ ~ S C D C  Court, 14.8 ZfoSo 427, 430-1. 

Tho effcet of thc d c c i s i ~ n s  by thc Court of Clalns and the Supmno 

Court i n  the Old ScttIcz-s case, 27 Co Zise 1, 148 Jose &2ab above rcferscdl 

to5 =s to  pemi t  s suit 2n a reprcscntativc capacity By a Lde~ t i f l abU 

group of fndtanso part of a tribe, b v i n g  a comola clafn* for the bcno%%t, 

of the mrbcrs of thc group os thci r  desccLadantsp emn thoxgh (as thc Supscno 

C a r t  s d d  at page 479 of its opi:?ioar) IJThc told Scttlcrsgp oa. Ticstem 

C h c X h c ~ a  arc not a body pol i t ico  nor  havo thcy a coxporztc e-dstcncos nor 

W ~ ~ - i p a c b t y  to  aet c o l l c ~ t i v c l y ~ ~  In that cane Tt was acccssazy t o  app1y 

t30 c @ t j  rule pcn i ' t t l ng  class  suitso 

1% would seen thzt if  thc equity rule applies t o  suits to  enforce 

a c l d n  S U C ~  as t3ak adjuilfccted 1:: the Old Scttlcrs cesep sxpm., them czn 

no gucst%on about tL9 right of Ehc ~ a c d  i n d i v % ? ~ a  pleintigf  s t o  pya- 

sccuta thc i s  clafn i n  v i c t ~  02 Soc5ion LO of the Irdizc CZefns Cornission Act 

(25 '& S . C , B .  70i) which e ~ r c s s l y  providos for zoprcsc~taGlve suiis upon 
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b o w  of an idontifiablo group of Ancrican Indians, unless l in i tcd  by tho 

pmvioion rospccting tri'baJ. orgaiiizations hereafter t o  bc c o a s i d ~ ~ d ~  

Gounsol f o r  defendant furthcr contendr as thoy did i n  the L o p 1  C m ~ k  

cawh Docket No, It that a,n identifiable group nust bc of 8 pol i t ica l  
I 

charactor. Wc docidcd i n  that cwo that an idcatif iablc group aocd ~ o t  be 

pol i t ica l  i n  character and we bcliovo our dccioion i n  that  case applios t o  

the qucstion horn zd-ccd. 

Our conclusion isr  thcreforc, that tho Wcstcrn Chcrokccs is an 

identifiable group of Anerican Indians under Soction 2 of tho Indie Gldns 

Connissfon Act, 

The dofondant also conteads that thc instazt ckxin cannot bc prosecuted 

by the Wostcrn Chcrokccs because thsy are mcnbors of the Chcrokoc Nation or 

trlbo which has a t r i ba l  organization ~cogilizciZ by tho Sccrctaqj of tho 

Interior as havfng authority to ropruscnt all i t s  acnborsl which includcs 

tho Wcstcm Chcrokccs, ad thcrcforc has, under thc statute, tho exclusive 

privilege of rcprosonting the t b s t ~ r i ~  Cherokcos. For the purposc of t h i s  

dismzssion wc wil l  nssunc that thc Chcrokec Ifation hirs n tribal orga-dzafion 

whhh i s  recognized by tho Sccrctary as having authority t o  rcprcscnt that 

t r ibc i n  i ts  dealings with tho Unitod Stotcs in all t r i b a l  mt tc rs .  Tho 

d o f c n h t  docs not c h i n  that thc Wcstcrn Cficrokccs zrc org,?nizcdr i n  fzct  

i t  sccns to be conccdcd bj both pmtfcs tb t  thcy are note 

=ving docidcd that tho Wostcrn Chcrokccs crc ZLZI %idontifirsblc group 

of Ancricm IndiansR tho qucstion ariscs as to how the claim nust bc prcscntcd, 



that fao (1) i n  thc mno of tho, T4ostcn Chcrokccs, (2) by ncm'bcrs or  dosccnd- 

an6,s of ncnbors of tha t  group, or (3) by tho Chcrokoc ITation of _Indians, 

Wo havc alrcady dotcrninod that  thc Ifestcrn Chcrokcos havo no 

capacity to act collcctivoly i n  that amo, so further spaco will not bc do- 

t o  that quostion, 

Soctioo 10 of thc Act reds  as followsZ 

c h i n  within tho provfsions of thia 
Act bc prcscatcd t o  thc Gomission by any 
mnbcs of an 1nCip.n tribc, bmd, or  other 
%d6ntifiablc group of Ix-idians es tho rcprcscntxw 
tivo of all i t s  nmbors; but whcrcvcr a w  tribd. 
organization cxictso recognized by t h e  Sccrctary 
of t h e  Interior as h~iiqe authofity to  rcprcscnt 
sue3 tribc, bedbo or grcup, such orgarrf zzt f on 
shall b2 -3.ccorcI0d the cxclusirc privilcgc of 
c c p z c e r ? ' ; l ~  szs9 PndScnso unlcss f r2.uC9 collusions 
or laches on thr! p?* o? ~ n c h  n~p,n,i.z.~..t-~ oq PK, 

ehowq to %Zlo sa'-lisfcction of the t ;omiss iond~ 

Tho o'bvious paspoco of this azc't9sn tms t o  provide a proecduro f o s  sub. 

f a i l o  t o  do oo b ~ c m s c  of fm& collusion o r  Laches, 



t r i ba l  organization is  rccosizcd by the Socrctary of tho Intcrior  as hav- 

ing authority t o  rcproso;st thc clzinant %mch organization aha11 bo accord. 

cd tho cxcluoivc ,authority to ropresont* the claimant. It is tho applic* 

tion of th i s  part of tho scction t h a t  prcccxts thc d i f f i cu l t  problcn an& 

which thc d c f o n h t   insist^ r c p i r c o  tho c h i n  to  bc presented by thc . . 

Chcrokoc Nation instcad of rcprescnt&ttfvos of thc lkstorn Chcrokocc. 

It w i l l  bc noticed that the ntcrtutc rcfcrs t o  "rib& organizationfl 

as boing accordod the cxclusivc privilcgc of rcprcoonting the c l t ~ i n ~ u t r  

bo it a tribe, band, or  idcntifiablc group, Ideutifiablo groupo 3x0 rare- 

ly,  if OVcrr organized l ikc  a t r ibe  o r  band, which arc g c r ~ r a l l y  of a 

po l i t i ca l  ckrac tc r*  i n  fact  no organization of m idcntifitiblc group has 

b o n  bmlcht t o  our attontion! o x c e t  orpn iza t ionc  forncd f o r  thc aurposo 

of prosonting clcics. ht wc arc not aware of ary case whcrc such an 

organization has bccn rocognizcd 'by tho Secretary of thc Interior,  and 

f t can hardly bc said that an orgm.ization crcatcd f o r  the purpose of 

~Mson t ing  a c h i n  i s  a etr ibal  organization8 as that torn i n  gcncrally 

understood. So, it would appcm that v ~ h t  Congress i n  nind vas to  

give nt r iba l  orgaiizations "the exclu~ivo right .to prcscnt t r i b c l  cl&m 

of tho t r ibe  o r  bwd it i s  orgcdzcd t o  reprcscat. Consfdorcd i n  t h i s  

scnso thcro would bo a sound 'md l o g i c d  mason f o r  according the t r i b a l  

orgcdzation tho  cxclusivc prfvilcgc of pressing i ts  clcin rzthcr fba 

pcsnittjlng a ncnbor of thc claimat group to do so, f o r  i t  would bc tho 

ordorly ad rcpz-csc~tativc ~;r t o  f.2~1dlc c l z i ~ s  of an orgm1zcd tribc, 

o r  idcntif izblc groap, md. no wc h-vc statcc? above, it i s  t o  s ~ h  

c l a i m  tho provisions wc arc considcrirg apply. But tho fact  thrtt  w 
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t ~ h l  organization aha l l  hmo tho cxcluoivc privilcgc ( in  thc zbscnco a% 

fraud, colluston ad lochos) to  p s s o n t  t r i b a l  c l a i m  docs not hcaa to  the 

conclueion th-a't tho provision vms infcndcd t o  give the f sibcal orgardzat%oe 

tho oxckusiac right to pmsont a c l d c  of unorgaaizca idcntif iablo gsaulp 

coqoscd of .a scgnont of the nct?Bcrs of orgwizcd t si'bo. Idontif itt;bM 

grouga (cs %rc BnOicat~d fn the Loyal Crook Casep Docket Xoo 1) arc not 

srgadzod so m c  tribco or b d s ,  but my kwc collcctivc rights tMch W 

onfor@oablc, Bf they czn 'bo cstabl%sficdo by a rcprcscntatitvc suit udcr tho 

orrgsoss provfsloas of  thc f lsst part of Goctf 02 10: we f %nd notMrg ia tho 

subscquont psav%oions of the section that cmgcs thc r2ght t o  subnit 

chins t h ~ u g f 3  tho acdLm 0% nc~bc r s  of the un~rgrrdzcd CxPoUFa Tic E~E&uP,Q 

zatharizcs sukissfon of c l a i m  bg such groups (Scc, 2) by a acnbcr thcm~f: 

(SW. 10) Euzd Cc:k~mg'n attomoys rotaaillcd to  rcprcsext ls,s in toscots  (See* 15); 

hangua@ mch aoro  dof inhtc .&ha thct uocd would Bo ncccsssry t o  co?bvhncs 

ue that the Congross h t o n d e d  that ozly a tr ibf i  ~ r g a i ~ a t l ~ n  rs?,~ mpsesmt 

an Ldcatf fiabBc grmp vdt11Bn a t r ibc  d thus eontml t5c b 2 d I % r 1 4  of a 

clala vhtcka ncltfacr it nor % f s  f d l  ncnbrship h v c  in tcmst  

h ~ " c c r  objection 50 tke c 3 2 h  bcing prcscntcd by roprcsc~~tativOs 

of t50 Wcotcrn Chcsokccs was r.dc by tho Govcrl~cat 02 thc groundo as wc 

ua,&crstaCl tY:: a~-g-cnc:~t~ tkZt the U e ~ t c n  Chcr~:cccs l o s t  tElCi~ m t o : ~ o q -  by 

uldthg with 213 the other clencats of 'chc Chcrokco I k t l o l t  ia thc tm&$ of 

18% as a. CQYISCQUCRCC~ los t  ekzcer r i~fit  to prosmt  thclir c l a i n  cxccpt 

tbou& o~ by tho Chcrokoc Phtior,, &I- dotcmlnetfon that tthc ti'estcm ChcmMca 
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are an identifiable group and en t i t l ed  f o submit a claim through a 

menber or  descendant of a men%er,, acti?g in a representative capacl"~ 

o d d  seem sufficien: amwer t o  klns c3jec.,li.onc 

. .  . overxulei?. . 

. . 

Chief Conmissioner V l i t t  and Comrnissfoner Rolt concur i n  the 

above opinion. 

September 13. 1949 




