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BiDOR3 THE INDIAN CLAIIYS CObG~XSSION 

GLYDE F . THOMPS ON, l!ILL I.% 1:mL3, 
E3,WZXT A. Z L I S I S  , E Z m Y  XILLiB, ) 
MANUEL CORDOVA, mCE13 Xc?~i.:Il!NEY, ) 
LLOYI, B . J I N G T O ? J ,  S A T W I i J O  3. C U C ,  1 
W G. U L I G B ,  L X I m N C E  " J L 7 C ~ f i z  , 1 
FRANKIE MOOREFZO and k9ThXQ TIEPPA, 1 
members, and as t h e  r e p r e s e n t a t i v e s  
o f ,  and on the  r e l a t i o n  of the  1 
INDIANS OF CKGIFOmIA, 1 

- P e t i t i o n e r s ,  1 
1 

vs . ) Docket KO. 31 

Ernes t  L .  ?f i lkinson a d  John W. Pres ton ,  
wi th  whom were 7ra.ncis M, Gcodwin, 
F rede r i c  A. Baker, Sam Clamner, Paul  M. 
Niebel l  and John W, Pres ton ,  Jr,, 
Attoriieys f o r  p e t i t i o n e r s .  

Ralph A. Barney, wi th  whom was A. D e v i t t  
Vanech, A s s i s t a n t  Attorney General,  
Attorneys f o r  d e f e n ~ a n t .  

WIAY 6 1949 

PER C U R I ~ :  A motion t o  d ismiss  the o r i g i n a l  p e t i t i o n  w a s  f i l e d  h e r e i n  

by t h e  defendant  and presented t o  the  Comnission on l;!arch 21, 1949, and o r a l l y  

argued by t he  a t t o r n e y s  f o r  a l l  the  p a r t i e s  t o  s a i d  o r i g i n a l  p e t i t i m ,  There 

w a s  a l s o  a r g ~ e d  at sa id  time a s i m i l a r  no t ion  d i r e c t e d  t o  the  p e t i t i o n  i n  t h e  

case ,  Federa ted  Inciians of C z l i f o r n i a  v. United S t a t e s ,  3ocket  Bo. 12. A t  

t he  conc lus ion  of  the  a r s m e n t s  i n  t h i s  case  an& Docket Xo. 12 ,  counsel f o r  

the c l a iman t s  i n  both cases  inforned the  Com~iss ion  of t h e i r  i c t e n t i o n  t o  con- 

s o l i d a t e  t h e  two cases  and f i l e  an mended p t i t f o s  t o  e f f e c t u a t e  such consol i -  

d a t i o n  and at t h e  erne tfme requested the Comaission t o  ~ o s t p o n e  i t s  d i n g  
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on such motion u n t i l  a f t e r  such consolidation.  I t  was a l s o  agreed i n  open 

hearing by t he  claimants i n  s a i d  two cases and the  defendant t h a t  the motion 

t o  dismiss i n  t h i s  cause s h o d d  be considered as though d i r ec t ed  t o  the a- 

mended p e t i t i o n ,  and without f u r t h e r  o r a l  argunent. 

And it now appearing t o  the  Commission t h a t  an mended p e t i t i o n  was 

f i l e d  herein  on the  29th day of Apr i l ,  1949 and t h a t ' t h e  p e t i t i o n  i n  s a id  

cause, Docket 170. 12 ,  has been dismissed, the Commission does now consider 

th3 motion of the defertdant t o  disrniss a s  though d i rec ted  t o  the suff ic iency 

of the ameded p e t i t i o n ,  

As shown by the  a l l ega t i ons  of paragraph I of the amended p e t i t i o n ,  t h i s  

claim i s  s~abmitted' by 'twelve named persons w3o a r e  members o f  an e l - l e ~ e d  identr  
. 

i f i a b l e  group knotm a s  the IcC!ians of Cal i fornia ,  ard who a r e  ac t i ng  as repre- 

sen ta t ives  of agd on behalf of t h a t  group. 

Ths Indians of Cal i fornia  a r e  defined i n  Par.  I1 of %he amended p e t i t i o n  

as follows: 

I%. Def in i t ion  of Indians of  Cal i fornia :  
The Indians of Ca l i fo rn ia  cons t i t u t e  an i d e n t i f i a b l e  group of - - 
Indiacs coa?ossd of a l l  Indians who wcre r e s id i cg  i n  t h e  S t a t e  
of Cz l i fo rn ia  on June 1, 1852, and t h e i r  descendants oow l i v i n g ,  
as s e t  f o r t h  b;r the  Act of  Ka;r 18, 1929 (b5 Stzt, 6021, a s  anended 
by the  Acts o f  &si1 29, 1930 (46 S t a t ,  2591, ar,d June 30, 19b8 
(~u 'bl ic  Eo, 552, 80th  Cong, , 2d Sess. ) . This i d e n t i f i a b l e  gsou.o 
bnclucies the descendants of nenbers of what hz-re sometines been 
loose ly  described zs t r i b e s ,  bands, rancher ias ,  and v i l l a g e s  of 
Indi3ns of Cal i fornia ,  a d  o ther  inciividual I~c l f ans ,  who resided 
i n  Czl i fornia  a t  the t i n e  of the  pronulgation o f  t h s  Trea ty  of 
Guacialuse Eildalgo i n  1 3 2  (9  S t a t .  922). Xenbers of the  groirl, 
who m r e  born p r i o r  t o  1;ay 18, 1928, trfre enrolled as Indians 
of Cali fornia  by d i r ec t i on  of the  Act of Congress approved I h j r  18, 
1928 (45 S t a t ,  5021, a s  mcnded by the Act of Ap-il 29, 1930 
(46 S t a t .  259). i4embers of the  group tliho were born subsequent t o  
Kay 18, 1928, z r e  t o  be enrol led by d i r ec t i on  of t h e  Act of 
Congress qp roved  June 30, 1948 (public I;zw 852; 2d Scss , :  80th 
Cong, 1, 
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And it i s  fu r the r  alleged ' tha t  sa id  Indians of Cal i forn ia  have been 

known and recognized by administrative and l e g i s l a t i v e  ac t ion  of the defen- 

dant as an iden t i f iab le  group and a lega l  en t i t y .  

Thus, i t  is  claimed tha t  a l l  the Indians i n  Cal i forn ia  whose names appear 

upon the r o l l s ,  taken o r  t o  be taken urder the Acts of Congress governing the ' 

enrollment of such Indians, a r e  interested i n  the claim. 

It i s  fur ther  alleged i n  the amended p e t i t i o n  t h a t  t he  Indians of C a l i ? - -  

fo rn ia  have no t r i b a l  organization recognized with au thor i ty  t o  represent such 

group 

The defendant's notion to  dismiss i s  based qxn  the  f o l l o ~ ~ i n g  two g rouds :  

(1) That t h s  "Indians of C a l i f o r ~ i a ~ ~  are  not an t den t i f i ab l e  group of Indians 

,as - .  i s  c o n t e q l a t e d  b ; ~  Section 10 of the Act of kagust i3 ,  1 ~ h S  (50 Sta t .  10k9>, 

and '(2) t ha t  the "Indians of Californian has no t r i b d .  organization recognized 

by the Secretary of the In te r ior .  

In  support of the motion counsel f o r  the Goverment, i n  t h e i r  b r ie fs ,  ad- 

vance two m a t  n proposit ions,  more or  l e s s .  related.  

The first ground f o r  dismissal  i s  based upon a construct ion of the s t a t u t e  

(sac. 2. 60 Sta t .  1049) creat ing the Indian C l a i m s  Comiission. I t  i s  cozteciied 

t h a t  the phrase nIdent i f ia3le  groupc, cannot apgly to o r  cover the I d i a n s  of 

Cal i fornia  because 23 niidentifisble g r o q n  ncs t  be zn o r g ~ ~ i s a t i o n  of Indians 

p o l i t i c a l  i n  character ,  that  i s ,  i t  nust be s ~ z 2 l z r  t o  a t r i b e  o r  bazd, t?hich 

a r e  recognizad a s  p o l i t i c a l  e ~ t i ' v i e s ,  Ye have th t s  day decic?ed i n  the Loyal- 

Creek case, 3ocket Yo, 1, tha.t an ' : identif isble g r c q f l  nr,y be s group of 
I 

Indians outside tk2 groups generally kaoxn acd descrP3cd as t r i b ~ s  o r  bands* 

and tha t  i t  m y  be a  g r o q  non-;political i n  chsracter.  The cox lus ions  reached 



in t h a t  case apply here ,  i n  so f a r  as the  con ten t ion  of the  Government concerns 

the question t h a t  t he  Indians of Ca l i f o rn i a  must be a p o l i t i c a l  group in order  
g 

t o  prosecute i ts  claim before t h i s  Commission. 

The next content ion of the defendant is t h a t  t he  des ignat ion,  Ind%ans af 

Galifosnia,  must be considered s o l e l y  as a geographical d i v i s i o n  of Indians 

b e c a ~ s e ,  i t  I s  claimed, that i n  r e a l i t y  the  Indians  o f  Ca l i f o rn i a  cons i s t  of 

mom .. than 200 s e sa r a t e  t r i b e s ,  bands o r  groups wkich a r e  of a political cfiarac- 

te8. and, consequmtly ,  can not  he re in  be joined as a single e n t i t y  o r  group. 

sucport  of  defendant ' s  pos i t i on  there  a r e  c i t e d  i n  the  b r i e f s ,  ceses decided 

by the cour t s ,  with quotzt ions therefrom, and i t  has submitted excerpts  from 

Government pub l ica t ions ,  ~ e p o r t s ,  e t e  . , tenddng t o  support the  defendantt s 

pos i t i on  of the p o l i t i c a l  s t a t u s  of the  Indians  of C d % f o r n i a o  

On t h  o t b s r  hand, the p e t i t i o n e r s ,  i n  t h e i r  b r i e f  and amended p e t i t i o n ,  

tits many Congsessfsnsl a c t s ,  acd submit i n  t h e i r  b r l e f ,  e x c e ~ t s  from Con- 

g ress iona l  Sonni t tee  hearings decis ions  of cou r t s ,  e t e , ,  as evidence t end ing  

t o  Support Ckeir p o s i t i o n  tha t  the  Indians of Ca l i fo rn ia  is a recognized l e g a l  

e n t i t y  authorized by the A c t o f  A u p s t  13, 1911-6, t o  prosecute tbe i r  claisa, 

From the  above b r i e f  sunnarg of the content loas  of t h e  p a r t i e s  i t  w i l l  be 

seen tbat an issue of an izpor tant  f a c t  has been ra i sed ,  which we a r e  asked t o  

determine on what i s  i n  r e a l i t y  a motion f o r  a s u m a r y  judgpent, (see sec, 

1B(b) of t h e  Rules of lrocedure.) 

TO aBd t o  the  d i l s m a ,  seventeen groups of s o - c d l e d  IJIission h d l a n s  

loca ted  In the S t a t e  of Cal i fornia  h m e  f i l e d  a j o in t  no t lon  i n  t h i s  c w s e  

(althou& befors the f i l i n g  of the &?ended p e t i t i o n  here in)  i n  &ich the J c l d m  



of California a ~ d  who have c la ins  of t h e i r  orm which they d e s i r e  t o  prosecute 

i n  t h e i r  respective capacit ies.  

The above i s  su f f i c i ec t ,  we believe,  t o  show the importznce of the 

questions raised by the motion and the need of a full hearing on the  issue of 

fac t  involved,  he above r e f e ~ e n c e s  a l so  show the i q r o 2 r L e t y  of da temini% 

such important issues  on a not:cn sqch as i s  p:.oserLteC here, In our o?ln?cbn 

the issues  of f a c t  involved i n  t h i s  case as  t.9 Ieg;~,l s t a tu s  o f  the ~?.'ouF, f o r  

which the claim herein is  presented, a r e  of s ~ c h  importance an& dff-"S.cuitg 

they should only be determined xhe3 ra ised 'oy an appropriate pleading and a f t e r  

hearing the evidence on the issues of  f ac t  so raised.  
. , 

In view of the above, i t  follo9:s tha t  the defendanS1s motion must be 

overruled. 




