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BEFORE TriE IIJDIAN CIAIMS CObXISSI  OX 

THX EAST- (EKIGRANT) cmom 
INBImS, on the r e l a t i on  of r ' lorian H. 
Nnsh. Junior,  Francis A. Nash, Eenry C. 
WalLJey, Fachel Dzvis-Driver, Nell 
Stoplcrdredshaw, Xannie R. Mstyec and 
El len Xorgen-Fleetwood, 

THJ3 UhTITED STmS OF NERICA, 

Defendant 

Docket No. 5 

Messrs. Woodsen E. Norvell and George E. Norvell f o r  the p l a i n t i f f s .  

Messrs. Ralph A. Barney end Ju les  14. Sig21, with whon was M r .  Assistant 
Attormy Gzneral A. Devitt Vanech, f o r  the defendant. 

Holt, Connissio>er, delivered the opinion of the Coriission: 

Th i s  case, i n  ce r t a in  respects ,  i s  a conpanion case t o  cases 

nunbered 2 and 3, t h i s  clay decided by the Cormission, or, a co t ion  f o r  a 

sunnary juegnent by thc defeccknt i n  each case. The Xertern (old s e t t l e r )  

Cherokee Tndians and th p l a i n t i f f s  herein  a re  joined es pz r t i e s  plait- . 
tiff i n  case nunber 2. The Yestern (old s e t t l e r )  Gnerokse InLians are 

p l a i n t i f f s  i n  case xxmber 3, but, nsiCe fron the Lifference i n  z n o ~ n t  

c la ined,  the  issues  involved i2 tha t  case a r e  s u l s t a n t i e l l y  the szae 

as i n  the caze hers un&r consi3er2tion. 

The present c l a in  i s  zsscr tcd by the &.stern ( ~ c i ~ r a n t )  

Cherokee groups of Indians mc? cdded t o  the grocp a re  nzmd individual  
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bescendants and h e i r s - a t - h r  of sa id  group. We do not deternine the 

s t a tu s  of such individuals i n  t h i s  ac t ion  nor deciGe trrhether they are 

neccssery or  eaen p r o p s  ~ a r t i e s *  as they al lege no individual r ights  

and i t  i s  ~.pparent thcy are act ing on behalf 2nd asser t ing  the c l s in  f o r  

said group of InZisns, t h e  %stern (Enigrant) Cherokee In6iens. we 

sha l l ,  therefore,  dispose of the questions t o  be considered as though 

th2 i nd iv i ihz l  Indizns hed cot  been mned as par ty  p l z i n t i f f s ,  

The p l a i n t i f f s  f i l e d  t h e i r  mended p e t i t i o n  herein  and these- 

z f t e r  the defenrhnt f i l e d  i t s  notion f o r  a sumxury judgnent under 

Section l l ( b )  of the &les of Proceduse of the Comission, The notion 

w a s  osczlly et.gncd before the Conrii s s ion  ard t ~ k e n  ulzc?er advi scrlcnt . 
!This c2se wzs s-ab2itt~3d t o  the Comission on the notior? of the 

ds fenhnf  f o r  a, sunmsy Zud<pcnt, asking "czt the x.enCed p e t i t i o n  here- 

i n  be disnissed %on thn croa2d that there i s  no g e m i ~ e  issue as to  ar?y 

n s t o ~ i a l  fast m d  tha t  defendznt i s  e n t i t l e d  to  judgnent as a n a t t e r  of 

l 2 w  i n  th2t the issues  c a ~ 5 a i n n d  i n  the pet i5ion haye been heretofoye 

j u d i s i a l l y  dsterzized ~.nd nz t t e r  i s  res  juCic2ta by reason of forces  

decicioos 9f the Cozrt of Clains an6 the Supsere G c z t  of the United 

Sta tes .  "~ttached t o  s a i C  mtim an2 nadc a pa r t  thereof i s  an eff idav i t  

( ~ x ~ i ~ 5 . t  "sn) ), ths f x t s  thcr?? n s e t  f o r t h  3ei.r~: uz2-:r-ied0 

In su?post o f  i t s  notion ihn United S tz tcs  r.aintains tha t  by 
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defenses, includ .ing r e s  jul 

l im i t a t i ons  and laches.  

The p l a in t i f f - ,  ~ a k e  

dicata ,  save only those of the s t a t u t e  of 

no object lon t o  the mancer i n  which the 

question i s  ra ise&,  but conter~ti, i n  substance, t h a t  uncter the  .pro- 

v i s ions  of the Act c r ea t i ng  the 1 ~ d i . m  C l a i m s  Commission (60 Sta t .  1049; 

25 U.S.C.B. 70) j u r i s 3 i c t i o n  i s  ves ted :n the Commission t o  hear  and 

deternine t h e i r  claim fb i t bou t  reference t o  any former l i t i g a t i o n ,  

any ac t i on  of Congress, o r  other department of the defendant Government 

r e l a t i n g  there to ,  f f  

This question of whether the defense of r e s  jud ica ta  by the 

defendant i s  permitted ucder the t e rn s  of the Act, c r ea t i ng  the  

Commission and f i x i n g  i t s  ju r i sd ic t ion ,  i s  s e t t l e d  f o r  the purpose of 

the present  case by the opinion i n  case number 2, decided t h i s  day, 

wherein t h i s  Conmission reached the conclusion t h a t  the  words "all 

o ther  defenses" i n  the Act includss the defense of r e s  judiczta  i n  a 

proper case. 

In  the  present  cazs,  as i n  the companion cases xxmbered 2 and 3, 

counsel f o r  p l a i n t i f f s ,  during the o r a l  argument, was inc l ined  t o  con- 

cede t h a t  the  p e c d i ~ x  claim and the one decj-ded by the Court of Claims 

'r (NO, 42077; 82 G t .  C.ls,, 180) invi lve  tae sane p a r t i e s  and t ha t  the 

f a c t s  a r e  the sane i n  both cases. Ye c;nte7dedp however, t ha t  the 

Court of C l a i m s  i n  t ha t  czse wzs r c s t ~ i c t e d  by the t e rn s  of the  
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ju r i sd ic t ional  a c t  and could therefore not grant the r e l i e f  the 

p l a i n t i f f s  were e n t i t l e d  t o  while, by the Act of August 1 3 p  194.68 

this Commission has been granted broader jur i sd ic t ion  and may con- 

s ide r  issues and grant r e l i e f  denied the Court of Claims by the Act 

under which the f o r ~ e r  case was decided. 

The defendant pleads as a bar  to  the prosecution of the pend- 

ing case, the judgment i n  the case of Eastern (Emigrant) Cherokee 

Hndizns (110. 42077, supra) decided by ' the  Court of C l a i m s  on . 

Beember 2, 1935, and upon which a p e t i t i o n  by the p l a i n t i f f s  f o r  a 

w r i t  of c e s t i ~ r a s i  to  the Coast of C l ~ i m s  was denied on October 12, 

1936 by the Supre- Cmrt of thc United Ste tc ;  (293 V.se 511)0 

A c o q a r i s o n  of the pencling ac t ion  w i t h  the former case 

No, 42077 i n  &he Court of Claims shows the t  the pa r t i e s  were the  same i n  

both cases. In  cese No.'b2077 the p l a i n t i f f s  sought to  recover andd 

according t o  the al legat ions i n  the mended pe t i t i on  i n  t h i ~  cases the 

p l z i n t i f f s  now seek to  recover the sum of $664,377.63P without in t e res t ,  

and f o r  an  alleged bzlmce dhxe on interest-bearing gr inc ipa l  due on 

Mzrch 15, 1910, i n  the slm of $1,989,218.49, with in t e res t  u n t i l  pzid 

eP; the r z t e  of 55 per a m ,  I n  both cases the p l e i n t i f f s  based t h e i r  

claim upon the f ac t s ,  shown i n  the f i r s t  case and aI.legkd i n  the pend- 

ing case, as follows: tha t  the Western and the Ezstesn Cherokee Indians 

were Blsse t i s f ied  with the r e su l t s  of ce r t a in  t rea ty  arrangements w i t h  

the d2fendant and were quarreling among themselves. To s e t t l e  these 




















